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Code of Laws of South Carolina 1976 Annotated
Title 42. Workers' Compensation

Chapter 1. General Provisions
Article 3. Application and Effect of Title

Code 1976 § 42-1-540

§ 42-1-540. Employee's rights and remedies under title exclude all others against employer.

Currentness

The rights and remedies granted by this title to an employee when he and his employer have accepted the provisions of this
title, respectively, to pay and accept compensation on account of personal injury or death by accident, shall exclude all other
rights and remedies of such employee, his personal representative, parents, dependents or next of kin as against his employer, at
common law or otherwise, on account of such injury, loss of service or death. Provided, however, this limitation of actions shall
not apply to injuries resulting from acts of a subcontractor of the employer or his employees or bar actions by an employee of
one subcontractor against another subcontractor or his employees when both subcontractors are hired by a common employer.

Credits
HISTORY: 1962 Code § 72-121; 1952 Code § 72-121; 1942 Code § 7035-11; 1936 (39) 1231; 1974 (58) 2258.
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Code of Laws of South Carolina 1976 Annotated
Title 42. Workers' Compensation

Chapter 1. General Provisions
Article 3. Application and Effect of Title

Code 1976 § 42-1-550

§ 42-1-550. Rights against third persons prior to award.

Currentness

When an employee, his personal representative or other person may have a right to recover damages for injury, loss of service
or death from any person other than the employer, he may institute an action at law against such third person before an award
is made under this title and prosecute it to its final determination.

Credits
HISTORY: 1962 Code § 72-122; 1952 Code § 72-122; 1942 Code § 7035-11; 1936 (39) 1231.
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Code of Laws of South Carolina 1976 Annotated
Title 42. Workers' Compensation

Chapter 1. General Provisions
Article 3. Application and Effect of Title

Code 1976 § 42-1-560

§ 42-1-560. Right to compensation not affected by liability
of third party; rights and remedies against third party.

Currentness

(a) The right to compensation and other benefits under this title shall not be affected by the fact that the injury or death is
caused under circumstances creating a legal liability in some person, other than the employer or another person exempt from
liability under Section 42-1-540 to pay damages therefor, the person so liable being hereinafter referred to as the third party.
The respective rights and interests of the injured employee, or, in the case of his death, his dependents and any person entitled
to sue therefor, and of the employer or person, association, corporation or carrier liable for the payment of compensation and
other benefits under this title, hereinafter called the “carrier,” in respect to the cause of action and the damages recovered shall
be as provided by this section.

(b) The injured employee or, in the event of his death, his dependents, shall be entitled to receive the compensation and other
benefits provided by this title and to enforce by appropriate proceedings his or their rights against the third party; provided, that
action against the third party must be commenced not later than one year after the carrier accepts liability for the payment of
compensation or makes payment pursuant to an award under this title, except as hereinafter provided. In such case the carrier
shall have a lien on the proceeds of any recovery from the third party whether by judgment, settlement or otherwise, to the
extent of the total amount of compensation, including medical and other expenses, paid, or to be paid by such carrier, less the
reasonable and necessary expenses, including attorney fees, incurred in effecting the recovery, and to the extent the recovery
shall be deemed to be for the benefit of the carrier. Attorney fees owed and payable by the carrier to the attorneys effecting
the recovery shall be set by the commission but shall not exceed one third of the total claim amount paid by the carrier to the
injured employee. Such fees shall be paid from the funds recovered by the carrier. Any balance remaining after payment of
necessary expenses and satisfaction of the carrier's lien shall be applied as a credit against future compensation benefits for the
same injury or death and shall be distributed as provided in subsection (g). Notice of the commencement of the action shall be
given within thirty days thereafter to the Workers’ Compensation Commission, the employer and carrier upon a form prescribed
by the Workers’ Compensation Commission.

(c) If, prior to the expiration of the one-year period referred to in subsection (b), or within thirty days prior to the expiration of
the time in which such action may be brought, the injured employee, or, in event of his death, the person entitled to sue therefor
shall not have commenced action against or settled with the third party, the right of action of the injured employee, or, in event of
his death, the person entitled to sue therefor shall pass by assignment to the carrier; provided, that the assignment shall not occur
less than twenty days after the carrier has notified the injured employee or, in the event of his death, his personal representative
or other person entitled to sue therefor in writing, by personal service or by registered or certified mail that failure to commence
such action will operate as an assignment of the cause of action to the carrier. Prior to the expiration of ninety days after the
assignment, the carrier shall give the Workers’ Compensation Commission, the injured employee, or, in event of his death,
his dependents and any other person entitled to sue therefor notice, upon a form prescribed by the Workers’ Compensation
Commission, that action has been or will be commenced against the third party. Failure to give this notice, or to commence
the action at least thirty days prior to the expiration of the time within which such action may be brought, shall operate as a
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reassignment of the right of action to the injured employee, or, in event of his death, his personal representative or other person
entitled to sue therefor, and the rights and obligations of the parties shall be as provided by subsection (b) of this section.

If the carrier as assignee recovers in an action:

(1) for injury, an amount in excess of the sum of the total of benefits paid or provided the injured employee and the reasonable
expenses, including attorneys' fees, incurred in making such recovery; or

(2) for death, an amount on behalf of the dependents of the employee in excess of the benefits paid the dependents, and the
reasonable expenses, including attorneys' fees, incurred in making the recovery, the excess shall be applied as a credit against
future compensation and other benefits for the same injury or death and shall be distributed in accordance with subsection (g).

(d) If the persons entitled to share in the proceeds of an action brought under subsections (b) or (c) for death of the employee
include any person who was not a dependent of the deceased employee, such person's share of any recovery made in the action,
less a rateable share of the reasonable expenses incurred in making the recovery, shall be paid to the person or to the personal
representative of the deceased.

(e) The injured employee, or, in event of his death, his dependents, and the carrier may, by agreement approved by the Workers’
Compensation Commission, or in event of a settlement made during actual trial of the action against the third party, approved
by the presiding judge at the trial, provide for distribution of the proceeds of any recovery in the action different from that
prescribed by subsection (b) or (c).

(f) If the third party, with notice or knowledge of the carrier's lien, and the employee, or, in the event of his death his personal
representative or person entitled to sue therefor make a compromise settlement without the written consent of the carrier for
an amount less than the total of the compensation to which he or they are entitled under this title because of such injury or
death, the settlement shall be invalid as against the carrier, which shall be entitled to maintain an action against the third party
to recover the amount of compensation for which the carrier is liable under this title, less the amount actually inuring to the
benefit of the carrier from the proceeds of the settlement.

At the trial the fact of settlement shall be prima facie evidence that the injury was proximately caused by a breach of duty owed
to the employee or a warranty given by the third party.

The carrier shall not unreasonably refuse to approve a proposed compromise settlement with the third party. The injured
employee or his dependents may make written application to the Workers’ Compensation Commission for a finding that
a proposed compromise settlement with the third party is reasonable and fair to all parties. If the Workers’ Compensation
Commission, after such inquiry as it deems necessary, and after hearing if demanded by either the carrier, the injured employee
or his dependents, finds the proposed settlement reasonable and fair, it shall be deemed to have been approved by the carrier.

Notwithstanding other provisions of this item, where an employee or his representative enters into a settlement with or obtains
a judgment upon trial from a third party in an amount less than the amount of the employee's estimated total damages, the
commission may reduce the amount of the carrier's lien on the proceeds of such settlement in the proportion that such settlement
or judgment bears to the commission's evaluation of the employee's total cognizable damages at law. Any such reduction shall
be based on a determination by the commission that such reduction would be equitable to all parties concerned and serve the
interests of justice.
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(g) When there remains a balance of five thousand dollars or more of the amount recovered from a third party by the beneficiary
or carrier after payment of necessary expenses, and satisfaction of the carrier's lien and payment of the share of any person
not a beneficiary under this title, which is applicable as a credit against future compensation benefits for the same injury or
death under either subsection (b) or subsection (c), the entire balance shall in the first instance be paid to the carrier by the
third party. The present value of all amounts estimated by the Workers’ Compensation Commission to be thereafter payable as
compensation, with the present value to be computed in accordance with a schedule prepared by the Workers’ Compensation
Commission, shall be held by the carrier as a fund to pay future compensation as it becomes due, and to pay any sum finally
remaining in excess thereof to the beneficiaries.

As soon as the Workers’ Compensation Commission has fixed the amount to be held by the carrier in this fund, or determined
that no future compensation will be due, the excess of the third party recovery over the total amount necessary for payment
of necessary expenses, satisfaction of the carrier's lien, and payment of the share of any person not a beneficiary under this
title and creation of such fund, if any, shall be paid forthwith to the beneficiary but shall continue to constitute a credit against
future compensation benefits for the same injury or death as to any compensation liability that may exist after the fund has
been exhausted.

(h) If death results from the injury and if the employee leaves no dependents entitled to benefits under this title, the carrier shall
have a right of action against the third party for any amounts paid into the second-injury fund established by Section 42-1-380
and for reasonable funeral expenses and medical benefits actually paid by the carrier. The cause of action shall be in addition to
any cause of action of the legal representative of the deceased. This right may be enforced in any action of law brought against
the third party within two years after the death of the employee.

Credits
HISTORY: 1962 Code § 72-126.1; 1969 (56) 622; 1974 (58) 2236; 1978 Act No. 522 § 5.
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Code of Laws of South Carolina 1976 Annotated
Title 42. Workers' Compensation

Chapter 1. General Provisions
Article 3. Application and Effect of Title

Code 1976 § 42-1-400

§ 42-1-400. Liability of owner to workmen of subcontractor.

Currentness

When any person, in this section and Sections 42-1-420 and 42-1-430 referred to as “owner,” undertakes to perform or execute
any work which is a part of his trade, business or occupation and contracts with any other person (in this section and Sections
42-1-420 to 42-1-450 referred to as “subcontractor”) for the execution or performance by or under such subcontractor of the
whole or any part of the work undertaken by such owner, the owner shall be liable to pay to any workman employed in the
work any compensation under this title which he would have been liable to pay if the workman had been immediately employed
by him.

Credits
HISTORY: 1962 Code § 72-111; 1952 Code § 72-111; 1942 Code § 7035-22; 1936 (39) 1231.

Notes of Decisions (156)
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Court of Appeals of South Carolina.

Angela D. KEENE, Individually and as Personal
Representative of the Estate of Dennis Seay,

Deceased, and Linda Seay, Respondents,
v.

CNA HOLDINGS, LLC, Appellant.

Appellate Case No. 2016-000227
|

Opinion No. 5625
|

Heard October 2, 2018
|

Filed February 13, 2019
|

Rehearing Denied May 13, 2019
|

Certiorari Granted November 1, 2019

Synopsis
Background: Estate of deceased worker brought wrongful
death action against manufacturer, based on worker's asbestos
exposure during contract work. Manufacturer filed a motion
to dismiss, alleging that workers' compensation provided the
exclusive remedy. The Circuit Court, Spartanburg County, D.
Garrison Hill, J., denied manufacturer's motion, conducted a
trial, and awarded damages to estate. The Court then denied
manufacturer's motions for judgment not withstanding the
verdict (JNOV) and a new trial. Manufacturer appealed.

Holdings: The Court of Appeals, Geathers, J., held that:

[1] evidence supported finding that worker was not a statutory
employee of manufacturer;

[2] manufacturer failed to establish that jury engaged in
premature deliberations;

[3] manufacturer failed to establish prejudice resulting from
outside influences on jury;

[4] evidence supported trial court's award of $2 million in
compensatory damages; and

[5] evidence supported trial court's award of $2 million in
punitive damages.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Dismiss;
Motion for Judgment Notwithstanding the Verdict (JNOV);
Motion for New Trial.

West Headnotes (31)

[1] Workers' Compensation Necessity of
relation of master and servant or employer and
employee

Workers' Compensation Employments,
employers, and employees

Determination of the employer-employee
relationship for workers' compensation purposes
is jurisdictional; therefore an appellate court has
the power and duty to review the entire record
and decide the jurisdictional facts in accord with
the preponderance of the evidence.

[2] Appeal and Error Mistrial

Trial Discretion of court

The granting or denying of a motion for mistrial
is within the sound discretion of the trial court;
absent an abuse of discretion, the decision of the
trial court will not be overturned on appeal.

[3] Appeal and Error Admission or exclusion
of evidence in general

Trial Admission of evidence in general

Trial Exclusion of improper evidence

The admission or exclusion of evidence is a
matter within the trial court's sound discretion,
and an appellate court may only disturb a ruling
admitting or excluding evidence upon a showing
of a manifest abuse of discretion accompanied by
probable prejudice.
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[4] Appeal and Error Relevancy,
competency, and materiality of evidence in
general

Appeal and Error Relevancy,
competency, and materiality of excluded
evidence in general

Determining whether prejudice exists, as
required to show a trial court's manifest
abuse of discretion in admitting or excluding
evidence, depends on the circumstances, and the
materiality and prejudicial character of the error
must be determined from its relationship to the
entire case.

[5] Appeal and Error Relation Between Error
and Final Outcome or Result

Appeal and Error Relation Between
Excluded Evidence and Final Outcome or
Result

Prejudice in the context of a trial court's
admission or exclusion of evidence means there
is a reasonable probability the jury's verdict was
influenced by the wrongly admitted or excluded
evidence.

[6] Appeal and Error Mistake, passion, or
prejudice;  shocking conscience or sense of
justice

If a verdict is so grossly excessive and
shockingly disproportionate that it indicates
the jury was motivated by passion, caprice,
prejudice, or other consideration not founded on
the evidence, then it is the duty of the trial court
and the appellate court to set aside the verdict
absolutely.

[7] Appeal and Error Discretion of lower
court;  abuse of discretion

A jury's determination of damages is entitled to
substantial deference, and a trial court's decision
on whether to grant a new trial based on the
amount of the verdict will not be disturbed on
appeal unless it clearly appears the exercise of

discretion was controlled by a manifest error of
law.

[8] Workers' Compensation Statutory
employers

The statutory employee doctrine converts
conceded non-employees into employees for
purposes of the Workers' Compensation Act.
S.C. Code Ann. § 42-1-400.

[9] Workers' Compensation Statutory
employers

The rationale behind the statutory employee
doctrine, which converts conceded non-
employees into employees for purposes of
workers' compensation, is to prevent owners and
contractors from subcontracting out their work to
avoid liability for injuries incurred in the course
of employment. S.C. Code Ann. § 42-1-400.

[10] Workers' Compensation What Persons
Liable as Third Persons

Evidence was sufficient to establish that
maintenance tasks were not part of
manufacturer's general trade, business, or
occupation, supporting trial court's finding in
wrongful death action that worker was not a
statutory employee of manufacturer at time of
his death, as required for workers' compensation
to constitute the exclusive remedy; although the
maintenance in question was important to the
manufacturing process, only contract workers
performed this maintenance, manufacturer
presented no evidence that its corporate purpose
included equipment maintenance, and written
contracts between contractor and manufacturer
clearly distinguished between the nature of their
businesses, in that contractor maintained the
equipment and manufacturer operated it. S.C.
Code Ann. § 42-1-400.

4 Cases that cite this headnote

[11] Workers' Compensation Employment in
Trade or Business of Employer
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The guidepost in determining whether the
statutory employee doctrine converts a conceded
non-employee into an employee for workers'
compensation purposes is whether or not that
which is being done is or is not a part of the
general trade, business, or occupation of the
owner.

2 Cases that cite this headnote

[12] Workers' Compensation Employees of
Contractor or Subcontractor

Employees who work for the subcontractor but
are not employed to do the work that the owner
would normally do would not have a statutory
employment relationship with the owner for
purposes of workers' compensation. S.C. Code
Ann. § 42-1-400.

[13] Workers' Compensation Acts constituting
part of employer's business

No easily applied formula can be laid down for
the determination of whether work in a given
case is a part of the general trade, business, or
occupation of the principal employer, as required
to invoke the statutory employer doctrine in
workers' compensation cases; each case must be
determined on its own facts. S.C. Code Ann. §
42-1-400.

1 Cases that cite this headnote

[14] Trial Mistrial

Trial Grounds in general

The granting of a motion for a mistrial is an
extreme measure that should be taken only when
an incident is so grievous that the prejudicial
effect can be removed in no other way.

[15] Trial Mistrial

In a motion for a mistrial, the burden is on the
moving party to show not only error, but also the
resulting prejudice.

[16] Appeal and Error Selection and
impaneling of jurors

Because the trial court is in the best position
to determine the credibility of the jurors,
an appellate court grants a trial court broad
deference on this issue.

[17] Trial Misconduct of jurors

A trial court has broad discretion in assessing
allegations of juror misconduct.

[18] New Trial Effect as to result

Trial Misconduct of jurors

Unless juror misconduct affects the jury's
impartiality, it is not such misconduct as will
affect the verdict.

[19] New Trial Effect as to result

Trial Misconduct of jurors

A defendant moving for a mistrial based on juror
misconduct must demonstrate prejudice from
jury misconduct in order to be entitled to a new
trial.

[20] Trial Deliberations in general

When an allegation of premature jury
deliberations arises during trial, a trial court
should conduct a hearing to ascertain if, in fact,
such premature deliberations occurred, and if the
deliberations were prejudicial.

[21] Trial Misconduct of jurors

If requested by a party moving for a mistrial
for juror misconduct, a trial court may voir dire
the jurors and, if practicable, tailor a cautionary
instruction to correct the ascertained damage.

[22] Trial Deliberations in general
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A jury must render a verdict free from outside
influences.

[23] New Trial Effect as to result

In determining whether outside influences have
affected the jury as to the require a new trial,
relevant factors include (1) the number of jurors
exposed, (2) the weight of the evidence properly
before the jury, and (3) the likelihood that
curative measures were effective in reducing the
prejudice.

[24] Trial Deliberations in general

In deciding a motion for mistrial based on
juror misconduct, the determination of whether
extraneous material received by a juror during
the course of the trial is prejudicial is a matter for
determination by the trial court.

[25] New Trial Disqualification or misconduct
of or affecting jury

Trial Objections and exceptions

Manufacturer failed to establish that jury
engaged in premature deliberations in rendering
a verdict for deceased worker's estate, and
thus trial court was not obligated to grant
manufacturer's motion for a new trial based
on denial of motion for mistrial; none of the
parties mentioned premature deliberations in
discussing manufacturer's motion for a new trial
and manufacturer did not ask trial court to voir
dire jurors on possible premature deliberations.

[26] New Trial Misconduct of or affecting
jurors

Trial Deliberations in general

Manufacturer defending a wrongful death action
failed to establish that prejudice resulted from
outside influences on jury, based on dismissal of
juror who worked at the same plant as deceased
worker, and thus trial court was not obligated to
grant manufacturer's motion for a new trial based
on denial of motion for mistrial; allegation that

remaining jurors inferred the dismissed juror to
have had information damaging to manufacturer
was pure speculation, in that manufacturer failed
to seek follow-up questioning of the remaining
jurors as to these circumstances.

[27] Evidence Tendency to mislead or confuse

Manufacturer failed to establish that admission
of audio accompanying a video, which showed
deceased worker suffering from mesothelioma,
served no useful purpose other than to play to the
jury's sympathy and passion in wrongful death
action brought by worker's estate; the record
showed that mesothelioma was a particularly bad
cancer that required significant pain medication
and caused worker to suffer “enormously,” such
that a video of him crying out in pain did not
unfairly exceed what was necessary to fully
inform the jury of the extent of worker's pain and
suffering.

[28] Damages Excessive damages in general

In determining an award of unliquidated
damages, the facts must be viewed in the
light most favorable to the plaintiff, and where
the amount of a verdict bears a reasonable
relationship to the character and extent of the
injury sustained, it is not excessive.

[29] Death Elements of Compensation

Damages recoverable in a wrongful death action
include: (1) pecuniary loss; (2) mental shock
and suffering; (3) wounded feelings; (4) grief
and sorrow; (5) loss of companionship; and
(6) deprivation of the use and comfort of
the intestate's society, including the loss of
his experience, knowledge, and judgment in
managing the affairs of himself and of his
beneficiaries.

[30] Death Measure and Amount Awarded

Evidence supported trial court's award of $2
million in compensatory damages to the estate of
deceased worker in an asbestos wrongful death
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action; parties stipulated that worker's medical
expenses were over $280,000 and worker's
deposition indicated that he underwent extensive
medical work, including frequent lung draining
and three separate lung surgeries, that he was
unable to keep food down or sleep regularly, that
he was in constant pain, and that the disease took
a serious emotional toll.

[31] Death Measure and Amount Awarded

Evidence supported trial court's award of $2
million in punitive damages to the estate
of deceased worker in an asbestos wrongful
death action; record showed that manufacturer
had received an asbestos toxicology report
prior to employing worker, manufacturer never
warned worker about the danger of asbestos nor
instructed him to wear a respirator or mask, and
evidence indicated a culture of concealment by
manufacturer, in that internal documents stressed
keeping documentation of hazards to a minimum
and called for a backup statement for plant
supervisors to use when an employee asked
about “suspect material.”

**187  Appeal From Spartanburg County D. Garrison Hill,
Circuit Court Judge
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Opinion

GEATHERS, J.:

*363  In this wrongful death action, Appellant CNA
Holdings, LLC challenges the circuit court's denial of its
motions for a judgment notwithstanding the verdict (JNOV),

new trial absolute, and new trial nisi remittitur. Appellant
argues the circuit court erred by concluding that Dennis Seay
was not a statutory employee of Appellant's predecessor in
interest, Hoechst Celanese Corporation (Celanese), pursuant
to section 42-1-400 of the South Carolina Code (2015).
Appellant also argues the circuit court erred by (1) declining
to grant a mistrial on the ground of jury misconduct; (2)
admitting into evidence a video of Seay crying out in pain;
and (3) upholding the amount of the jury's verdict. We affirm.

*364  FACTS/PROCEDURAL HISTORY

From 1971 to 1980, Seay performed maintenance work
at the Celanese polyester plant in Spartanburg. Celanese
had contracted with Daniel Construction Company, Seay's
employer, to handle all maintenance work at its Spartanburg
plant, and Daniel assigned Seay to work at this plant. Seay's
duties included maintaining and repairing pumps, valves,
condensers, and other equipment. In performing this work,
Seay came into contact with asbestos gaskets, packing, and
insulation materials. Tragically, in August 2013, Seay was
diagnosed with mesothelioma, a type of lung cancer.

On September 25, 2013, Seay and his wife, Linda Seay, filed
this action against Appellant and several other defendants,
alleging negligence by failure to warn Seay of the dangers of
asbestos, failure to provide adequate safety measures against
asbestos dust, and failure to provide safe environmental
conditions in the Spartanburg plant. Seay died from advanced
mesothelioma on December 29, 2014. Subsequently, Seay's
daughter, Respondent Angie Keene, amended the complaint
to add causes of action for wrongful death and survival.
Appellant then filed a motion to dismiss pursuant to
Rule 12(b)(6), SCRCP, or, in the alternative, for summary
judgment pursuant to Rule 56, SCRCP. The basis for this
motion was that Seay was a statutory employee of Celanese
and, therefore, his exclusive remedy was under the South
Carolina Workers' Compensation Act, S.C. Code Ann. §§

42-1-10 to 42-19-50. 1

The circuit court denied the motion and conducted a trial from
September 28 through October 2, 2015, and from October 6
through 8, 2015. At the conclusion of the trial, the jury found
that the negligence of Celanese caused Seay's mesothelioma
and awarded $2 million in actual damages to Seay's estate
for its survival claim; $5 million in actual damages to Seay's
estate for its wrongful death claim; and $5 million in actual
damages to Linda Seay for her loss of consortium claim.
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*365  The jury also found Celanese was willful, wanton,
and reckless and awarded $2 million in punitive damages.
Appellant filed motions for a JNOV, new trial absolute, and
new trial nisi remittitur, which the circuit court denied. This
appeal followed.

**188  ISSUES ON APPEAL

1. Did the circuit court err by declining to grant a JNOV on the
ground that Seay was a statutory employee of Celanese?

2. Did the circuit court err by declining to grant a mistrial on
the ground of jury misconduct?

3. Did the circuit court err by admitting into evidence a video
showing Seay crying out in pain?

4. Did the circuit court err by upholding the amount of the
jury's verdict?

STANDARD OF REVIEW

Statutory Employee
[1] “[D]etermination of the employer-employee relationship

for workers' compensation purposes is jurisdictional.
Consequently, this [c]ourt has the power and duty to review
the entire record and decide the jurisdictional facts in accord
with the preponderance of the evidence.” Poch v. Bayshore
Concrete Prod./S.C., Inc., 405 S.C. 359, 367, 747 S.E.2d 757,

761 (2013) (quoting Glass v. Dow Chem. Co., 325 S.C.
198, 201–02, 482 S.E.2d 49, 51 (1997) ).

Mistrial
[2] “The granting or denying of a motion for mistrial is

within the sound discretion of the trial [court]. Absent an
abuse of discretion, the decision of the trial [court] will not be
overturned on appeal.” Mishoe v. QHG of Lake City, Inc., 366
S.C. 195, 202, 621 S.E.2d 363, 366 (Ct. App. 2005) (citation
omitted). “An abuse of discretion occurs [when] the trial court
is controlled by an error of law or [when] the [c]ourt's order
is based on factual conclusions without evidentiary support.”

City of Columbia v. Pic-A-Flick Video, Inc., 340 S.C. 278,
282, 531 S.E.2d 518, 521 (2000).

*366  Evidence

[3]  [4]  [5] “The admission or exclusion of evidence
is a matter within the trial court's sound discretion, and
an appellate court may only disturb a ruling admitting
or excluding evidence upon a showing of a ‘manifest
abuse of discretion accompanied by probable prejudice.’ ”
Burke v. Republic Parking Sys., Inc., 421 S.C. 553, 558,

808 S.E.2d 626, 628 (Ct. App. 2017) (quoting State v.
Commander, 396 S.C. 254, 262–63, 721 S.E.2d 413, 417
(2011) ). “Determining whether prejudice exists ‘depends
on the circumstances[,]’ and ‘the materiality and prejudicial
character of the error must be determined from its relationship
to the entire case.’ ” Id. (quoting State v. Taylor, 333 S.C. 159,
172, 508 S.E.2d 870, 876 (1998) ). “Prejudice in this context
means ‘there is a reasonable probability the jury's verdict was
influenced by the wrongly admitted or excluded evidence.’
” Id. (quoting Vaught v. A.O. Hardee & Sons, Inc., 366 S.C.
475, 480, 623 S.E.2d 373, 375 (2005) ).

New Trial/Excessive Damages
[6]  [7] “[I]f a verdict is so grossly excessive and shockingly

disproportionate that it indicates the jury was motivated
by passion, caprice, prejudice, or other consideration not
founded on the evidence[,] then it is the duty of the trial court
and the appellate court to set aside the verdict absolutely.”
Caldwell v. K-Mart Corp., 306 S.C. 27, 33, 410 S.E.2d 21,
25 (Ct. App. 1991). Nonetheless, “the jury's determination of
damages is entitled to substantial deference[,]” and the circuit
court's decision on whether to grant a new trial based on the
amount of the verdict “will not be disturbed on appeal unless
it clearly appears the exercise of discretion was controlled by
a manifest error of law.” Welch v. Epstein, 342 S.C. 279, 303,
536 S.E.2d 408, 420 (Ct. App. 2000).

LAW/ANALYSIS

I. Statutory Employee
Appellant asserts the circuit court erred by declining to grant
a JNOV on the ground that Seay was a statutory employee
of Celanese. Appellant argues that Seay's maintenance and
repair work on plant equipment was a part of the business
of Celanese, which was manufacturing polyester fiber, *367
because the plant would not have been able to properly
function without the maintenance and repair work performed
by Seay and other Daniel employees.

[8]  [9] “The statutory employee doctrine converts
conceded non-employees into employees **189  for
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purposes of the Workers' Compensation Act.” Glass, 325
S.C. at 201 n.1, 482 S.E.2d at 50 n.1. “The rationale is to
prevent owners and contractors from subcontracting out their
work to avoid liability for injuries incurred in the course of
employment.” Id. Section 42-1-400 created the concept of a
statutory employee:

When any person, in this section
and [s]ections 42-1-420 and 42-1-430
referred to as “owner,” undertakes to
perform or execute any work which
is a part of his trade, business[,]
or occupation and contracts with
any other person (in this section
and Sections 42-1-420 to 42-1-450
referred to as “subcontractor”) for the
execution or performance by or under
such subcontractor of the whole or any
part of the work undertaken by such
owner, the owner shall be liable to pay
to any workman employed in the work
any compensation under this title [that]
he would have been liable to pay if
the workman had been immediately
employed by him.

S.C. Code Ann. § 42-1-400 (2015) (emphasis added).
Pursuant to section 42-1-540, the exclusive remedy for an
injured statutory employee is the Workers' Compensation Act.
Therefore, even if a business organization does not have a
direct employment relationship with a worker, the Workers'
Compensation Act limits the worker to its provisions as the
exclusive remedy for injuries he received while engaged in
activity considered part of the organization's trade, business,
or occupation.

[10] Here, in its order denying Appellant's JNOV motion, the
circuit court found that the “trade, business[,] or occupation”
of Celanese was the manufacture of polyester fibers, and
all Celanese employees were engaged in making these
fibers. The circuit court also found the maintenance and
repair work performed by Seay and other Daniel employees
was “significantly different” from the work performed by
Celanese employees and, therefore, concluded that Seay was
not a statutory employee of Celanese. The court explained,
“Although maintenance of the equipment in the plant may

have been important to Celanese's operation, it does not
follow that such *368  maintenance was a ‘part or process’
of its synthetic fiber manufacturing business.”

Our courts have traditionally applied three tests in
determining whether a worker is engaged in activity that
is part of the organization's trade, business, or occupation:
(1) the activity is an important part of the organization's
business or trade; (2) the activity is a necessary, essential,
and integral part of the organization's business; or (3) the
activity has previously been performed by the organization's

employees. Olmstead v. Shakespeare, 354 S.C. 421, 424,
581 S.E.2d 483, 485 (2003) (emphases added). These tests
were first articulated by our supreme court in 1988 in Ost
v. Integrated Products, Inc., 296 S.C. 241, 245, 371 S.E.2d
796, 798–99 (1988) by drawing on three previous opinions

of the court. See Bridges v. Wyandotte Worsted Co., 243
S.C. 1, 132 S.E.2d 18 (1963), overruled on other grounds
by Sabb v. S.C. State Univ., 350 S.C. 416, 422, 567 S.E.2d

231, 234 (2002); Boseman v. Pacific Mills, 193 S.C. 479,

8 S.E.2d 878 (1940); Marchbanks v. Duke Power Co.,

190 S.C. 336, 2 S.E.2d 825 (1939). 2  However, the court
has acknowledged, “Since no easily applied formula can be
laid down for determining whether work in a particular case
meets these tests, each case must be decided on its own facts.”

Olmstead, 354 S.C. at 426, 581 S.E.2d at 486 (emphasis

added) (quoting Glass, 325 S.C. at 201, 482 S.E.2d at 51);
accord Ost, 296 S.C. at 244, 371 S.E.2d at 798; see also

Meyer v. Piggly Wiggly No. 24, Inc., 338 S.C. 471, 473,
527 S.E.2d 761, 763 (2000) (“Only one of these three tests
need **190  be met[,] but there is no easily applied formula
and each case must be decided on its own facts.”).

*369  [11]  [12] Ultimately, “[t]he guidepost is whether or
not that which is being done is or is not a part of the general

trade, business[,] or occupation of the owner.” Id. at 473–
74, 527 S.E.2d at 763 (emphasis added) (alteration in original)

(quoting Hopkins v. Darlington Veneer Co., 208 S.C. 307,
311, 38 S.E.2d 4, 6 (1946) ). Simply put, “[e]mployees who
work for the subcontractor but are not employed to do the
work that the owner would normally do would not have a
statutory employment relationship with the owner.” Harrell
v. Pineland Plantation, Ltd., 337 S.C. 313, 323, 523 S.E.2d
766, 771 (1999).
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The parties in the present case dispute the significance and
precedential value of two relatively recent supreme court

opinions, namely Abbott v. The Ltd., Inc., 338 S.C. 161,

164, 526 S.E.2d 513, 514 (2000), and Olmstead. In

Abbott, the plaintiff, who worked for a common carrier,
slipped and fell on the premises of a retailer while he was

delivering goods to the retailer. 338 S.C. at 162, 526 S.E.2d
at 514. The supreme court reversed this court's conclusion

that the plaintiff was the retailer's statutory employee. Id.
at 164, 526 S.E.2d at 514. The court stated,

The fact that it was important to Retailer to receive goods
does not render the delivery of goods an important part of
Retailer's business. “The mere fact that transportation of
goods to one's place of business is essential for the conduct
of the business does not mean that the transportation of the
goods is a part or process of the business.”

Id. at 163–64, 526 S.E.2d at 514 (second and third

emphases added) (quoting Caton v. Winslow Bros. & Smith
Co., 309 Mass. 150, 34 N.E.2d 638, 641 (1941) ).

In Olmstead, our supreme court affirmed this court's
conclusion that the plaintiff, an employee of a common
carrier, was not a statutory employee of the defendant, a
business that designed and manufactured fiberglass products.

354 S.C. at 426, 581 S.E.2d at 486. The plaintiff loaded the
defendant's fiberglass utility poles onto a trailer for delivery
to the defendant's customer, and the defendant then instructed

the plaintiff to remove some defective poles. Id. at 422,
581 S.E.2d at 484. While removing these poles, the plaintiff

was injured. Id.

The court conceded that delivery by common carrier was
important to the defendant's operation but held, “it does not
*370  follow that such delivery was ‘part or process’ of its

manufacturing business.” Id. at 426, 581 S.E.2d at 486

(quoting Abbott, 338 S.C. at 164, 526 S.E.2d at 514).

Abbott represents a change in this state's jurisprudence
on what activity constitutes “part of [the owner's] trade,
business[,] or occupation” under section 42-1-400, and
likely conflicts with cases other than the ones we explicitly

overruled in footnote 1 of the Abbott opinion. As such,

we now overrule all prior cases to the extent they are in
conflict with our holding in Abbott and now in this case.

Id. at 426–27, 581 S.E.2d at 486 (emphasis added).
Respondents argue that this language applies to all types
of contract workers, not merely employees of common
carriers, and that the circuit court in the present case correctly

interpreted Olmstead as having a broad impact. On the

other hand, Appellant argues that Olmstead and Abbott
are not binding on this court because those opinions addressed
statutory employment in the transportation setting whereas
the present case involves maintenance.

Regardless of what the court meant by “a change in this

state's jurisprudence,” 3  the logic employed by the court

in Abbott and Olmstead brought new clarity to the
abundance of case law on this issue and this logic is
binding in the present case. Accordingly, the circuit court
correctly determined that even though the maintenance
work Seay performed was essential for Appellant’s conduct
of manufacturing polyester fiber, it does not mean that
equipment maintenance was a part or process of Appellant’s

manufacturing business. In sum, the analysis in Abbott

and Olmstead is true to the legislative intent underlying
section 42-1-400, which seeks to **191  determine whether
the type of work performed by the worker is the same type
of work “the owner” has established as its business, and its
logic applies across all trades, businesses, and occupations,
allowing each case to be decided on its own facts.

This court's more recent precedent is consistent with the

analysis in Abbott and Olmstead. In Johnson v.
Jackson, one of the defendants, a full-service transportation
company specializing in shipping high-value technological
equipment, had contracted with a temporary employment
agency “to use *371  several of its workers, including
[the plaintiff], to load computers at Palmetto Health for
subsequent delivery to HP Financial Services.” 401 S.C. 152,
156, 735 S.E.2d 664, 666 (Ct. App. 2012). This court held
that the plaintiff was a statutory employee of the company
and distinguished the cases cited by the plaintiff by observing
that in each of those cases, “transportation was not a main
and integral part of the defendant's business” and “the basic
operation of the putative employer differed greatly from the
activity in which the plaintiff was engaged at the time of
injury.” Id. at 164, 735 S.E.2d at 670 (emphasis added).
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The court stressed, “Here, [the defendant's] business is
transportation of technological equipment, which necessarily
includes packaging, loading, and unloading that equipment.”
Id.

[13] Appellant also argues that previous appellate opinions
addressing contract workers in a maintenance setting compel
the court to conclude that Seay was Appellant's statutory
employee: “[C]ourts applying South Carolina law have held
for decades that maintenance is an important and essential

part of a manufacturing business.” 4  However, this type
of sweeping statement contradicts longstanding precedent
acknowledged by Appellant that cautions, “no easily applied
formula can be laid down for the determination of whether ...
work in a given case is a part of the general trade, business[,]
or occupation of the principal employer” and that “[e]ach
case must be determined on its own facts.” *372  Ost,
296 S.C. at 244, 371 S.E.2d at 798. Therefore, we reject
Appellant's contention that only those opinions addressing a
maintenance setting have any precedential value to the present
case. Nonetheless, we will address these opinions below for
the benefit of the bench and bar.

Appellant cites Smith v. T.H. Snipes & Sons, Inc., 306 S.C.
289, 411 S.E.2d 439 (1991), in support of its argument that

Seay was a statutory employee. In Smith, the defendant
hired the plaintiff's decedent, a self-employed welder, to
repair a metal shearing machine used in the defendant's

business operation. 306 S.C. at 290, 411 S.E.2d at 439.
The welder was fatally injured while repairing the machine.

Id. However, in applying the three alternative tests for
determining whether a worker was engaged in activity that
is part of the defendant's trade, business, or occupation, the
court noted, “the evidence as to these considerations was the
object of stipulations agreed upon prior to the evidentiary

hearing.” Id. at 292, 411 S.E.2d at 440. Further, the opinion
does not indicate the content of the stipulations or the type
of business in which the defendant engaged or otherwise
elaborate on the facts. Therefore, we question whether this
opinion is applicable to the analysis in the present case.

Appellant also cites Wheeler v. Morrison Mach. Co., 313

S.C. 440, 438 S.E.2d 264 (Ct. App. 1993). In Wheeler,
the plaintiff worked for an asbestos removal contractor, and
while **192  removing asbestos at a Springs Industries plant,
he fell into a piece of textile equipment, injuring his right

hand. Id. at 441, 438 S.E.2d at 265. Springs had an ongoing
maintenance program that included removing and disposing
of asbestos from plant machinery and its connecting pipes,
and Springs employees routinely performed this maintenance.

Id. at 443, 438 S.E.2d at 266. When asbestos removal
became subject to a licensing requirement, Springs began to
hire outside contractors specializing in asbestos removal to
perform this maintenance but it also had some employees who

were licensed for emergency asbestos removal. Id. The

plaintiff was injured during this time period. Id. This court
concluded that the plaintiff was engaged in work that was part

of Springs' “trade[,] business[,] or occupation.” Id.

*373  In addition to the fact that the defendant's own
employees were engaging in the activity in which the plaintiff
was involved, the court was persuaded by the testimony
of an employee of the defendant stating that this particular
activity was “necessary for the fabric or the finishing process”
at the plant and there was no way to “do the maintenance
work on the pipe in the area” of the project in question

“without removing the asbestos.” Id. at 443–44, 438
S.E.2d at 266 (emphasis added). However, we are bound

by the supreme court's subsequent opinion in Olmstead
distinguishing between an activity that is important to, or
necessary for, the defendant's operation and activity that is

actually part of that operation. See Olmstead, 354 S.C.
at 426, 581 S.E.2d at 486 (stating that while delivery of the
defendant's product to its customer by common carrier was
important to the defendant's operation, “it does not follow that
such delivery was ‘ “part or process” ’ of its manufacturing

business” (quoting Abbott, 338 S.C. at 164, 526 S.E.2d at
514) ).

Post-dating Olmstead is this court's opinion in Edens
v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App. 2004).

In Edens, a mechanical contracting firm had assigned the
plaintiff's decedent to the Abbeville plant of a textile company
where he assisted the company's employees “in various plant-
related projects for about a year prior to his fatal on-the-

job accident.” 359 S.C. at 437–38, 597 S.E.2d at 865. On
the day of the accident, the decedent had been helping plant
employees with “install[ing] a cylinder on the door of a dye

vat in the robotic shuttle area.” Id. at 438, 597 S.E.2d at
865. When he later returned to this area to check for any
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leakage, the shuttle accidentally pinned the decedent against

a dye vat, and he later died from his injuries. Id. at 438,
597 S.E.2d at 866.

In concluding that the decedent's work on the dye vat project
met all three tests for determining whether a worker is a
statutory employee, this court relied on the affidavits of the
decedent's supervisor (also an employee of the mechanical
contracting firm) and a manager employed by the defendant.

Id. at 443–44, 597 S.E.2d at 868–69. The supervisor
stated that the decedent assisted the defendant's maintenance
associates when they requested it but he did not bring any

“specific or unique expertise to the project.” Id. at 444,
597 S.E.2d at 869. The supervisor also stated, “Maintaining
operations equipment *374  in the dye package plant was an
important and necessary part of [the defendant's] business at

the Abbeville Plant.” Id. at 443, 597 S.E.2d at 869.

The affidavit of the defendant's manager tracked the language
of all three tests first articulated in the 1988 opinion in Ost—
he stated that the decedent was under the direction of the
defendant's employees when he was helping them modify the
door to a dye vat and that the defendant's employees could
have performed this work, which was neither special nor

unique. Id. at 444, 597 S.E.2d at 869. The manager also
stated,

Maintaining operations equipment and
machinery in the dye package plant
and modifying the dye vats in the
dye package plant to make them
more productive were important and
necessary parts of [the defendant's]
business at the Abbeville plant.
Making the dye vats productive was
an integral aspect of the dye package
plant operations. Therefore, the work
done to the door of the dye vat at
issue was an important part of [the
defendant's] operations in Abbeville.

Id. (emphases added). These affidavits cinched the case
outcome in the defendant's **193  favor. However, going
forward, we decline to automatically assign probative value

to any self-serving affidavit of a party's representative when
determining whether the preponderance of the evidence
shows a worker's activity is actually part of the trade,
business, or occupation of the owner. Simply asserting
that an activity is part of the owner's trade, business, or
occupation does not make it so. See Poch, 405 S.C. at
367, 747 S.E.2d at 761 (“[D]etermination of the employer-
employee relationship for workers' compensation purposes
is jurisdictional. Consequently, this [c]ourt has the power
and duty to review the entire record and decide the
jurisdictional facts in accord with the preponderance of the

evidence.” (quoting Glass, 325 S.C. at 201–02, 482 S.E.2d

at 51) ); Meyer, 338 S.C. at 473–74, 527 S.E.2d at 763
(“[T]he guidepost is whether or not that which is being done is
or is not a part of the general trade, business[,] or occupation
of the owner.” (emphasis added) (first alteration in original)

(quoting Hopkins, 208 S.C. at 311, 38 S.E.2d at 6) ).

Nonetheless, to the extent that the maintenance cases cited
by Appellant have precedential value, the unique facts of the
*375  present case support the circuit court's conclusion that

Seay's work, while important to the manufacturing process
performed by Celanese employees, was not part of that
process and, thus, Seay was not a statutory employee of
Celanese. Only Daniel employees performed maintenance
and repairs on the equipment in the Spartanburg plant.
None of the Celanese employees performed this type of
work. Further, a Celanese employee admitted that Celanese
contracted with Daniel because it was “a qualified, capable
contractor that can do the expert work that [Celanese] needed
done, both in construction and maintenance.” (emphasis
added). As aptly noted by the circuit court, Appellant “has
presented no evidence that its corporate purpose included
equipment maintenance.”

Moreover, the written contracts between Celanese and Daniel
clearly distinguish between the nature of Daniel's work and
the nature of the business in which Celanese was engaged,
manufacturing polyester fibers. In both the 1972 and 1975
contracts, Section 1, “Scope of Work,” states, “The Contractor
shall furnish all necessary supervision, labor, equipment,
tools, materials, supplies, and incidentals necessary to
perform continuous routine maintenance; operation of utility
equipment; and emergency, supplementary, or temporary

maintenance services as may be required by the Owner.” 5  In
the 1972 contract, Section 8, “Installed Equipment,” states,
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Under no circumstances shall
Contractor be responsible for
operation of Owner's equipment,
unless it is expressly agreed in writing
that the Contractor shall supervise
its personnel in the performance of
such services. Equipment installed by
the Contractor shall not be operated
by the Contractor, unless and until
a signed acceptance thereof and
release of responsibility for further
operation has been furnished to the
Contractor. Under no circumstances
shall the Contractor be responsible
for the actual capacity, productivity,
or suitability for its intended use of
mechanical, process, or production
equipment.

This language also appears in section 8 of the 1975 contract,
with the exception of the second sentence. While these
contracts provided for Celanese to reimburse Daniel for
workers' *376  compensation premiums, it was Daniel who
carried this insurance on its employees.

Based on the foregoing, the preponderance of the evidence
supports the circuit court's conclusion that Seay was not a
statutory employee of Celanese.

II. Mistrial/Jury Deliberations
Appellant asserts that the circuit court erred by declining to
grant a mistrial on the ground of jury misconduct because
the jury engaged in premature deliberations and considered
outside influences. We disagree.

Following Respondents' presentation of four witnesses, Juror
# 16 advised the circuit court that he was concerned about a
conflict of interest because he was working at the same plant
where Seay had worked and he was performing work that
was identical to Seay's work. Juror # 16 explained that he did
not realize until after he heard some **194  testimony that
Seay had worked at the precise plant at which Juror # 16 was
working and that Seay had precisely the same job that Juror

# 16 had. 6  Juror # 16 stated that he had asked to speak with
the court on the previous day, and the circuit court indicated

it had just learned of the request. Juror # 16 also stated that
other than responding to a question about where he worked,
he did not discuss his concern with the other jurors.

Nonetheless, Appellant sought a mistrial. The circuit court
denied the motion, concluding there was no evidence that
the jury had been tainted or had engaged in premature
deliberations, but the court indicated that Juror # 16 would
be excused *377  from further service. Appellant requested
further examination of Juror # 16, who then advised the court
that he told the other jurors he did the same work that Seay
had done and worked at the same plant where Seay worked.
He also indicated a second juror “asked something about
asbestos” but a third juror stated they should not be discussing
that. He then recalled that after his first colloquy with the
court, upon his return to the jury room, the other jurors asked
him what happened. He merely told them that the court asked
him if his place of work and job duties would affect his
judgment. After the circuit court excused Juror # 16 from
further service, Appellant renewed its motion for a mistrial,
which the circuit court denied.

After the trial's conclusion, Appellant challenged the circuit
court's denial of the mistrial motion in its motion for a new
trial. In its order denying the motion, the circuit court repeated
that there was no evidence of premature deliberations or of
any outside influences affecting the jury's verdict.

[14]  [15] “The granting of a motion for a mistrial is an
extreme measure [that] should be taken only when an incident
is so grievous that the prejudicial effect can be removed in no
other way.” Mishoe, 366 S.C. at 202, 621 S.E.2d at 366–67.
“The burden is on the moving party to show not only error,
but also the resulting prejudice.” Id. at 202, 621 S.E.2d at 366.
Further, “[t]he granting or denying of a motion for mistrial is
within the sound discretion of the [circuit court]. Absent an
abuse of discretion, the decision of the [circuit court] will not
be overturned on appeal.” Id.

[16]  [17]  [18]  [19] Moreover, the circuit court “is in
the best position to determine the credibility of the jurors;”
therefore, the appellate court grants the circuit court “broad
deference on this issue.” State v. Harris, 340 S.C. 59,
63, 530 S.E.2d 626, 628 (2000). Likewise, “the [circuit]
court has broad discretion in assessing allegations of juror

misconduct.” State v. Aldret, 333 S.C. 307, 313, 509 S.E.2d
811, 814 (1999). “[U]nless the misconduct affects the jury's
impartiality, it is not such misconduct as will affect the
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verdict.” Id. (quoting State v. Kelly, 331 S.C. 132, 141,
502 S.E.2d 99, 104 (1998) ). “[A] defendant must demonstrate
prejudice from jury misconduct in order to be entitled to a new

trial.” Id. at 314, 509 S.E.2d at 814.

*378  [20]  [21] When an allegation of premature jury
deliberations arises during trial, the circuit court

should conduct a hearing to ascertain if, in fact, such
premature deliberations occurred, and if the deliberations
were prejudicial. If requested by the moving party, the
court may voir dire the jurors and, if practicable, ‘tailor a
cautionary instruction to correct the ascertained damage.’ ”

Id. at 315, 509 S.E.2d at 815 (emphasis added) (quoting

United States v. Resko, 3 F.3d 684, 695 (3d Cir. 1993) ).

**195  [22]  [23]  [24] As to outside influences, a jury
must render a verdict free from them. Harris, 340 S.C.
at 63, 530 S.E.2d at 627. “In determining whether outside
influences have affected the jury, relevant factors include (1)
the number of jurors exposed, (2) the weight of the evidence
properly before the jury, and (3) the likelihood that curative
measures were effective in reducing the prejudice.” Id. “The
determination of whether extraneous material received by a
juror during the course of the trial is prejudicial is a matter for
determination by the [circuit] court.” Id.

[25] Here, none of the parties actually mentioned premature
deliberations in discussing Appellant's mistrial motion. The
circuit court raised the issue sua sponte in addressing the
mistrial motion. After granting Appellant's request for further
questioning of Juror # 16, the circuit court concluded there
were no premature deliberations and noted that one of the
jurors was actually enforcing the circuit court's instructions
not to discuss the case.

Critically, it was incumbent on Appellant to ask the circuit
court to voir dire the remaining jurors on their possible
premature deliberations, but Appellant did not do so. We

note that in Aldret, the supreme court held the appellant
was procedurally barred from raising the issue of premature
deliberations on appeal not only due to his failure to raise
the issue to the circuit court at the first opportunity to do
so, but also due to his failure to ask the circuit court to voir

dire the jurors concerning this issue. 333 S.C. at 316,
509 S.E.2d at 815 (“In light of Aldret's delay in seeking

relief in this case, however, and his failure to specifically
request the trial court to voir dire the jurors concerning
the premature deliberations, we affirm his conviction for
DUI.” (emphasis added) ). Therefore, *379  we affirm the
circuit court's finding that there was no evidence of premature
deliberations.

[26] Appellant argues that the circumstances of Juror #
16's dismissal, i.e., the remaining jurors seeing him leave
the jury room for questioning on two occasions and later
learning that he was excused from further service, “created
the strong inference for the remaining jurors that [he] must
have been dismissed because he had information damaging to
Celanese.” Appellant also argues these circumstances show
that it was prejudiced by outside influences on the jury. We
disagree. The possibility that the remaining jurors inferred
Juror # 16 had information damaging to Celanese is pure
speculation. Appellant failed to seek follow-up questioning
of the remaining jurors concerning these circumstances;
thus, Appellant has not carried its burden of showing actual
prejudice. Therefore, we affirm the circuit court's finding
that there was no evidence of any outside influence affecting
Appellant's right to a fair trial based on Juror # 16's presence
on the jury.

Finally, Appellant maintains that the late disclosure of Juror
# 16 concerning his conflict adversely affected its “jury
selection rights, which separately demonstrates prejudice.”
Appellant presents this point in one sentence, neither
elaborating nor citing any supporting authority. Therefore, we

consider this argument abandoned. See In re McCracken,
346 S.C. 87, 92, 551 S.E.2d 235, 238 (2001), modified on

other grounds by Matter of Chapman, 419 S.C. 172,
180 n.6, 796 S.E.2d 843, 847 n.6 (2017) (“A bald assertion,
without supporting argument, does not preserve an issue for

appeal.”); Bryson v. Bryson, 378 S.C. 502, 510, 662 S.E.2d
611, 615 (Ct. App. 2008) (“An issue is deemed abandoned
and will not be considered on appeal if the argument is raised
in a brief but not supported by authority.”). Further, we note
that the information given by Juror # 16 during voir dire
was enough to place Appellant on notice that this juror had
the potential to be sympathetic to Seay. See supra n. 6. At
this stage of the litigation, Appellant still had an opportunity
to exercise a peremptory strike of this juror. Therefore, this
precise argument has no merit.
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*380  Based on the foregoing, the circuit court properly
denied Appellant's mistrial motion on the ground of Juror #
16's interaction with the remaining jurors.

III. Mistrial/Video
Appellant contends that the circuit court erred by admitting
into evidence a video of **196  Seay crying out in pain and
declining to grant a mistrial based on the video's presentation.
We disagree.

At trial, Seay's daughter, Angie Keene, testified concerning
Seay's character, his relationship with her and other family
members, and his suffering from mesothelioma. During
Keene's testimony, Respondents played a video of Seay while
he was in hospice care. The video, which lasts less than one
minute, shows Seay lying in a bed and softly crying out,
“Help me, Jesus” multiple times. There were no objections
prior to, during, or immediately after the video was played

for the jury. 7  In fact, after Keene completed her testimony,
Respondents presented a video deposition of another witness
and presented the testimony of Linda Seay before Appellant
finally objected to the video of Seay on the next morning of
court proceedings, which actually occurred four calendar days
later. Appellant argued the video was “highly improper” and
requested a mistrial, which the circuit court denied.

In its new trial motion, Appellant argued the audio
accompanying the video was “unauthorized” and prejudicial.
In its order denying the motion, the circuit court concluded
Appellant waived its argument that it was prejudiced by
the video by failing to make a contemporaneous objection.
The circuit court also concluded the video did not unduly
prejudice Appellant because the jury heard other evidence
that Seay “died an agonizingly painful death” and this was an
undisputed fact in the case.

*381  Preservation
Respondents argue this issue is unpreserved because
Appellant did not make a timely objection to the presentation
of the video but waited until the next day of court proceedings
(four calendar days later) to object. See State v. Johnson, 363
S.C. 53, 58, 609 S.E.2d 520, 523 (2005) (“To preserve an
issue for review there must be a contemporaneous objection

that is ruled upon by the trial court.”); State v. Lynn, 277
S.C. 222, 226, 284 S.E.2d 786, 789 (1981) (holding that
the appellant's failure to contemporaneously object to certain
testimony could not be “later bootstrapped by a motion for a

mistrial”). Appellant argues its failure to contemporaneously
object to the video was due to the confusion surrounding
its admission. See supra n. 7. Appellant also argues that
its failure to raise a contemporaneous objection should be
excused by the inflammatory nature of the video. In support of
this argument, Appellant cites the following proposition from

Toyota of Florence, Inc. v. Lynch: “[E]ven in the absence
of a contemporaneous objection, a new trial motion should
be granted in flagrant cases where a vicious, inflammatory

argument results in clear prejudice.” 314 S.C. 257, 263,
442 S.E.2d 611, 615 (1994).

The Toyota opinion addressed an inflammatory closing
argument that included three hand-drawn posters depicting
men with Asian features and another poster depicting
mushroom cloud explosions in each southeastern state

comprising the defendant's business territory. Id. The court
explained, “We can hardly conceive of a more outrageous
argument than that made here. While we do not condone
[the appellant's] failure to make a contemporaneous objection,
we find it would be wholly unreasonable for any attorney to

anticipate this type of abhorrent conduct.” Id.

Even if precedent addressing the misconduct of counsel
during a closing argument could be used as comparable
authority for granting a mistrial based on inflammatory
evidence, the video in the present case does not provoke

the kind of outrage expressed in the Toyota opinion.
Therefore, we will not excuse Appellant's failure to make
a contemporaneous objection to the video. Nonetheless, we
address the merits for the benefit of the bench and bar.

*382  Merits
“The admission or exclusion of evidence is a matter within the
trial court's sound discretion, and an appellate court may only
disturb **197  a ruling admitting or excluding evidence upon
a showing of a ‘manifest abuse of discretion accompanied by
probable prejudice.’ ” Burke, 421 S.C. at 558, 808 S.E.2d at

628 (quoting Commander, 396 S.C. at 262–63, 721 S.E.2d
at 417). “Determining whether prejudice exists ‘depends on
the circumstances[,]’ and ‘the materiality and prejudicial
character of the error must be determined from its relationship
to the entire case.’ ” Id. (quoting Taylor, 333 S.C. at 172, 508
S.E.2d at 876). “Prejudice in this context means ‘there is a
reasonable probability the jury's verdict was influenced by
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the wrongly admitted or excluded evidence.’ ” Id. (quoting
Vaught, 366 S.C. at 480, 623 S.E.2d at 375).

[27] Here, Appellant references the other evidence of Seay's
struggles with mesothelioma in support of its argument that
the video “served no useful purpose other than to play
to the jury's sympathy and passion.” However, Appellant
never raised this particular ground to the circuit court;
rather, Appellant merely asserted that the video was “highly
improper.” See State v. Geer, 391 S.C. 179, 191, 705 S.E.2d
441, 448 (Ct. App. 2010) (“A party need not use the exact
name of a legal doctrine in order to preserve it, but it
must be clear that the argument has been presented on that
ground.” (emphasis added) (quoting State v. Dunbar, 356 S.C.

138, 142, 587 S.E.2d 691, 694 (2003) ) ); Armstrong v.
Collins, 366 S.C. 204, 225, 621 S.E.2d 368, 378–79 (Ct. App.
2005) (holding the appellant's argument on appeal was not
preserved because he argued a different ground before the
circuit court).

Further, the record shows that mesothelioma is a particularly
“bad cancer” that “requires a lot of pain medication” and
caused Seay to suffer “enormously.” Therefore, the video of
Seay crying out in pain did not unfairly exceed what was
necessary to fully inform the jury of the extent of Seay's pain
and suffering, a compensable element of his total damages.
See Martin v. Mobley, 253 S.C. 103, 109, 169 S.E.2d 278,
281–82 (1969) (“In personal injury actions[,] great latitude is
allowed in the introduction of evidence to aid in determining
the extent of the damages; and as a broad general rule[,] any
*383  evidence [that] tends to establish the nature, character,

and extent of injuries [that] are the natural and proximate
consequences of [the] defendant's acts is admissible in such
actions, if otherwise competent.” (quoting Merrill v. Barton,
250 S.C. 193, 196, 156 S.E.2d 862, 863 (1967) ) ); State v.
Gray, 408 S.C. 601, 616, 759 S.E.2d 160, 168 (Ct. App. 2014)
(“Unfair prejudice does not mean the damage to a defendant's
case that results from the legitimate probative force of the
evidence ....” (quoting State v. Gilchrist, 329 S.C. 621, 630,
496 S.E.2d 424, 429 (Ct. App. 1998) ) ); Johnson v. Horry Cty.
Solid Waste Auth., 389 S.C. 528, 534, 698 S.E.2d 835, 838
(Ct. App. 2010) (“Unfair prejudice means an undue tendency

to suggest a decision on an improper basis.” (quoting State
v. Owens, 346 S.C. 637, 666, 552 S.E.2d 745, 760 (2001) ) ).

Based on the foregoing, the circuit court properly denied
Appellant's mistrial motion. See Mishoe, 366 S.C. at 202,
621 S.E.2d at 366–67 (“The granting of a motion for a

mistrial is an extreme measure [that] should be taken only
when an incident is so grievous that the prejudicial effect
can be removed in no other way.”); id. at 202, 621 S.E.2d at
366 (“The burden is on the moving party to show not only
error, but also the resulting prejudice.”); id. (“The granting
or denying of a motion for mistrial is within the sound
discretion of the [circuit court]. Absent an abuse of discretion,
the decision of the [circuit court] will not be overturned on
appeal.”).

IV. New Trial/Excessive Damages
Appellant maintains that the circuit court should have granted
a new trial because the verdict was grossly excessive. We
disagree.

[28] “[I]f a verdict is so grossly excessive and shockingly
disproportionate that it indicates the jury was motivated by
passion, caprice, prejudice, or other consideration not founded
on the evidence[,] then it is the duty of the trial court and the
appellate court to set aside the verdict absolutely.” Caldwell,
306 S.C. at 33, 410 S.E.2d at 25 (emphasis added). The
amount of unliquidated damages that “a jury might properly
award ... is largely a matter of judgment based upon the
facts and circumstances of each case.” Watson v. Wilkinson
Trucking Co., 244 S.C. 217, 224, 136 S.E.2d 286, 289 (1964).
“In determining **198  *384  the question, the facts must
be viewed in the light most favorable to the plaintiff[,] and[ ]
where the amount of a verdict bears a reasonable relationship
to the character and extent of the injury sustained, it is not
excessive.” Id. Further, “the jury's determination of damages
is entitled to substantial deference[,]” and the circuit court's
decision on whether to grant a new trial based on the amount
of the verdict “will not be disturbed on appeal unless it
clearly appears the exercise of discretion was controlled by
a manifest error of law.” Welch, 342 S.C. at 303, 536 S.E.2d
at 420.

As we previously stated, the jury in the present case awarded
$2 million in compensatory damages to Seay's estate for the
survival claim; $5 million to Seay's estate for the wrongful
death claim; and $5 million to Linda Seay for her loss of
consortium claim. The jury also found Celanese was willful,
wanton, and reckless and awarded $2 million in punitive
damages. In its order addressing Appellant's new trial motion,
the circuit court very thoroughly addressed how the $2 million
award for the survival claim was supported by the evidence
of the many medical procedures Seay had to undergo before
and after his diagnosis; the physical and mental suffering he
endured; and the evidence of Seay's health, vigor, and active
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family life before he became ill with mesothelioma. See id.
at 303, 536 S.E.2d at 420–21 (“Actual damages in a survival
action are awarded for the benefit of the decedent's estate.
Appropriate damages in survival actions include those for
medical, surgical, and hospital bills, conscious pain, suffering,
and mental distress of the deceased.” (citation omitted) ).

[29] Likewise, the circuit court detailed how Linda Seay's
testimony concerning her 47 years of marriage to her best
friend supported the $5 million loss of consortium award
and, in combination with the testimony of Seay's daughter,
supported the $5 million wrongful death award. See S.C. Code
Ann. § 15-75-20 (2005) (“Any person may maintain an action
for damages arising from an intentional or tortious violation
of the right to the companionship, aid, society[,] and services
of his or her spouse.”); Welch, 342 S.C. at 304, 536 S.E.2d
at 421 (“In a wrongful death case, the issue of damages is
not directed toward the value of the human life that was lost,
but rather the damages sustained by the beneficiaries as a
result of the death. Damages recoverable in a wrongful death
action *385  include: (1) pecuniary loss; (2) mental shock
and suffering; (3) wounded feelings; (4) grief and sorrow; (5)
loss of companionship; and (6) deprivation of the use and
comfort of the intestate's society, including the loss of his
experience, knowledge, and judgment in managing the affairs
of himself and of his beneficiaries.” (citations omitted) ).

As to the $2 million punitive damages award, the circuit
court examined the many sources of knowledge Celanese
had concerning the dangers of working with asbestos and
the company's continued use of asbestos insulation, gaskets,
and packing for years after learning of these dangers. See

Clark v. Cantrell, 339 S.C. 369, 378–79, 529 S.E.2d 528,
533 (2000) (“The purposes of punitive damages are to punish
the wrongdoer and deter the wrongdoer and others from
engaging in similar reckless, willful, wanton, or malicious
conduct in the future. Punitive damages also serve to vindicate
a private right of the injured party by requiring the wrongdoer
to pay money to the injured party.” (citation omitted) ). The
court also noted the failure to warn contract workers about
the danger of asbestos exposure or provide them with any
protection or protocols to prevent them from breathing in
the dust. The circuit court thoughtfully compared all of these
awards with awards in other mesothelioma cases and with
the legislative cap on punitive damages and concluded the
awards were not excessive. See S.C. Code Ann. § 15-32-530
(Supp. 2018) (providing that with certain exceptions, a
punitive damages award “may not exceed the greater of three
times the amount of compensatory damages awarded to each

claimant entitled thereto or the sum of five hundred thousand
dollars”); e.g., Austin v. Stokes-Craven Holding Corp., 387
S.C. 22, 54, 691 S.E.2d 135, 152 (2010) (holding that the
punitive damages award to the plaintiff in a fraud action
was not grossly excessive and was consistent with those of

comparable cases); Jenkins v. Few, 391 S.C. 209, 224, 705
S.E.2d 457, 465 (Ct. App. 2010) (holding that the 3.6 to 1 ratio
of punitive damages to actual damages awarded was “within
the range of comparable cases and those most often upheld by
South Carolina courts”).

**199  On appeal, Appellant argues the jury was
motivated by passion, prejudice, “or other considerations not
founded on the evidence, particularly the jury's premature
deliberations[,] ... *386  considerations of outside influences,
and the improper video.” However, Appellant has failed to
make a showing that the circumstances surrounding Juror #
16's dismissal influenced the jury's verdict. See supra section
II. Further, the presentation of the video of Seay crying out
in pain was necessary to fully inform the jury of the extent
of Seay's pain and suffering and was not unfairly prejudicial.
See supra section III. Moreover, Appellant admitted before
the circuit court that there have been much higher awards in
other mesothelioma cases. Finally, the evidence supported the
damages awards in this case.

[30] As to compensatory damages, the parties stipulated
that Seay's medical expenses were $280,457.91. Additionally,
Seay's deposition indicates he had to have fluid drained from
his lungs 11 times; he had to endure 3 lung surgeries; he
was unable to have surgery on two broken ribs because
doctors were concerned about cutting into him anymore; he
was temporarily unable to breathe due to collapsed lungs;
the chemotherapy made him sick; he was hospitalized for
dehydration 3 times; he was unable to keep food down; he was
in constant pain from scar tissue; his sleep was poor because
he felt like he was lying on marbles; and the pain medication
was ineffective. Seay also described the emotional toll the
disease had taken on him. During his first two lung surgeries,
biopsies were taken and both were negative for cancer. But
after the third surgery, he was told he had “asbestos cancer”
and had only 12 to 18 months to live. This “hit [Seay] like a
tractor and trailer truck had run over [him] ... [I]t was a terrific
blow.” When asked what was the hardest part about having
mesothelioma, Seay replied, “it is knowing that you're going
to leave here, definitely going to leave here, and you know
it's going to be soon.” Additionally, his wife and daughter
testified regarding his relationship with them and other family
members and the void left by his death.

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica87e4fe475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000458596&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000458596&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_420
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-75-20&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-75-20&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000458596&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_421
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000458596&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_421
http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=Iff1648e16c7111e18b05fdf15589d8e8&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If857d8c9037311da9439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000077006&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_533&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_533
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000077006&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_533&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_533
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica87e4fe475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-32-530&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-32-530&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021490371&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_152
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021490371&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_152
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia9aff145079011e0aa23bccc834e9520&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024069294&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_465
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024069294&pubNum=0000711&originatingDoc=I253651102fba11e9bc469b767245e66a&refType=RP&fi=co_pp_sp_711_465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_465
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica87e4fe475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ib73a7ccf475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Ibb57097a475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ib73a7ccf475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iaf34f5c3475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iaf34f5c3475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica87e4fe475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


Keene v. CNA Holdings, LLC, 426 S.C. 357 (2019)
827 S.E.2d 183

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 16

[31] As to punitive damages, the record shows that Celanese
received from Union Carbide an asbestos toxicology report,
dated December 16, 1970, indicating that mesothelioma had
been associated with even slight exposure to asbestos. *387
Additionally, an epidemiological study performed by two
physicians in 1930 recommended, inter alia, that workers
exposed to asbestos receive not only training and warning
about the risk involved but also respirators or respiratory
masks, when necessary, to filter out the dust. Yet, Seay was
never warned about the danger of asbestos or instructed to
wear a respirator or mask, and he never saw any insulation
workers wearing this protection.

Further, Respondents make a compelling argument that the
evidence shows a “culture of concealment” at Celanese. An
internal memorandum for the commercial hazards committee,
dated “February, 1963,” stressed the “serious legal hazard”
in creating written interim reports or correspondence
and encouraged (1) keeping such documentation “to a
minimum,” (2) avoiding “all general correspondence relating
to such matters,” (3) confining the contents to factual data,
and (4) omitting any opinions. Additionally, a May 21, 1979
document, labeled as “Confidential,” directed the preparation
of a “backup statement” for plant supervisors to use when an

employee requested information on “suspect material.” The
document required the statement to “emphasize that data is
inconclusive and will be verified or refuted by further, more
refined testing” and to also emphasize “that exposures are
being monitored and controlled below appropriate limits.”

In sum, the circuit court properly concluded that the damages
awards were supported by the evidence and were not
excessive.

CONCLUSION

Based on the foregoing, we affirm the circuit court's order
denying Appellant's post-trial motions.

AFFIRMED.

LOCKEMY, C.J., and THOMAS, J., concur.

All Citations

426 S.C. 357, 827 S.E.2d 183

Footnotes

1 See S.C. Code Ann. § 42-1-540 (2015) (“The rights and remedies granted by this title to an employee when
he and his employer have accepted the provisions of this title, respectively, to pay and accept compensation
on account of personal injury or death by accident, shall exclude all other rights and remedies of such
employee ... as against his employer, at common law or otherwise, on account of such injury, loss of service[,]
or death.”).

2 See also Raines v. Gould, Inc., 288 S.C. 541, 547, 343 S.E.2d 655, 659 (Ct. App. 1986) (holding the
defendant's “trade or business” did not encompass the plaintiff's installation of an electrical system at a plant
being constructed for the defendant because its mere involvement with the construction of numerous facilities
on its property was not accompanied by the creation of a construction division or performance of construction
work “by its regular employees”); 6 Arthur Larson et al., Larson's Workers' Compensation § 70.06[1] (Matthew
Bender Rev. Ed. 2017) (analyzing cases across multiple jurisdictions with statutes comparable to section
42-1-400 and concluding they “agree upon the general rule of thumb that the statute covers all situations
in which work is accomplished [that] this employer, or employers in a similar business, would ordinarily do
through employees”).

3 Olmstead, 354 S.C. at 426, 581 S.E.2d at 486.
4 Appellant also assigns error to the circuit court's reliance on opinions addressing statutory employment in the

construction setting, namely Glass, 325 S.C. at 202, 482 S.E.2d at 51 (holding the plaintiffs, both welders
for a construction contractor in charge of replacing a building's facade, were not statutory employees of the
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defendant, a manufacturer of a chemical compound used as a mortar additive, because the manufacturer
commissioned the construction project merely in settlement of litigation involving the mortar additive, and the
construction activity was not a part of the defendant's trade), and Raines, 288 S.C. at 542, 547, 343 S.E.2d at
656, 659 (holding the plaintiff, an employee of a subcontractor commissioned to install an electrical system
at a plant “being constructed for [the defendant] by a general contractor” was not the defendant's statutory
employee because his work “was not a part of the trade or business of” the defendant, which was “the
‘[m]anufacturing and selling [of] batteries of all kinds and related products’ ”). We hold the circuit court properly
relied on these opinions because they reinforce the concept that each case must be decided according to
its own facts.

5 Supplies were kept in a storeroom on site.
6 During voir dire, the circuit court did not mention the precise plant at which Seay had worked or Seay's

precise job duties. The circuit court posed the following question during voir dire: “And then there were some
other companies who were affiliated with or related to Celanese, and that would be: Hystron, Hystron Fibers,
Hoechst, Hoechst Fibers, Hoechst Celanese. Has anyone ever worked for them, or had a member of their
immediate family work for them, or have any relationship whatsoever with these companies?” Juror # 16
responded, “I'm working for Auriga Polymers, which used to be called Celanese. I know some people [who]
worked for Hoechst Celanese.” The circuit court asked Juror #16 and the other prospective jurors responding
to the question if there was anything that would keep them from being fair and impartial or if there was
any reason why they could not decide the case solely on the evidence and the law, to which there was no
response.

7 Appellant's trial counsel told the circuit court that Respondents' counsel failed to give him advance notice that
the video was accompanied by audio and included a reference to Jesus. Appellant's counsel also advised the
court that he did not object immediately after the video was played because he “just assumed” the video had
been cleared by another member of the defense team and he later learned that the video “was not cleared
with anyone.”

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS  
FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF COLLETON ) 
) 

CASE NUMBER 2018-CP-15-955 

URIEL SALAZAR and GRETTEL 
ANGELINI,  

) 
) 
) 

 
 

PLAINTIFFS’ MEMORANDUM IN 
OPPOSITION TO MOTION FOR 

SUMMARY JUDGMENT OF DEFENDANT 
G.G. ROUMILLAT, LLC 

 Plaintiffs, )
) 

vs. ) 
) 

KAY BUILDERS; RHONDA 
HADWIN, individually and as owner 
operator of KAY BUILDERS; G.G. 
ROUMILLAT, LLC; and ROBERT 
ZAPATA,  
 

) 
) 
)
) 
) 
) 

 Defendants. ) 
 

Plaintiffs Uriel Salazar and Grettel Angelini, hereby submit this Memorandum in 

Opposition to Defendant G.G. Roumillat, LLC’s (“Roumillat”) Motion to Dismiss and/or Motion 

for Summary Judgment.  For the following reasons, Plaintiffs respectfully request that Defendant 

Roumillat’s Motion be denied. 

FACTS 
 

This case involves claims of negligence and gross negligence for causing catastrophic 

injuries suffered by Plaintiff Uriel Salazar (“Plaintiff”) on a residential construction jobsite 

located at 1411 Dorothy Street, Edisto Island, SC on November 29, 2016.  Plaintiff suffered 

severe injuries when a second-story, exterior set of stairs suddenly collapsed to the ground, 

causing Plaintiff—who was carrying construction materials up the stairs at the time—to fall 

perilously to the concrete foundation below.  Defendant Robert Zapata, the owner of the 

property, hired Defendant Roumillat to serve as the general contractor on this construction 

project.  Defendant Roumillat’s owner and sole employee, Greg Roumillat, was not on the 

jobsite when the stairs collapsed, and in fact was out of the state at the time.  No representative 
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or employee of Defendant Roumillat was there to monitor the project in his place.  Defendants 

Kay Builders and Robert Hadwin were the framing subcontractors who was responsible for 

constructing and installing the exterior stairs that collapsed.  Defendant Roumillat had no 

contract or subcontract with Plaintiff or his employer, Salazar Painting, governing the 

relationship between those parties.  Moreover, November 29, 2016—the date on which the stairs 

collapsed, and Plaintiff was injured—was Plaintiff’s very first day (and only) day on the Zapata 

jobsite. 

 Defendant Roumillat has filed a Motion to Dismiss, or in the alternative, for Summary 

Judgment on the grounds that Plaintiff is Defendant Roumillat’s “statutory employee” and 

therefore workers’ compensation is Plaintiff’s exclusive remedy pursuant to S.C. Code Ann. § 

42–1–540 (1976).  However, a careful review of the facts and the law reveals that, in this case, 

Plaintiff is entitled to pursue remedies in the form of  

LEGAL STANDARD 

“Summary judgment is appropriate only if there is no genuine issue of material fact and 

the moving party is entitled to judgment as a matter of law.”  Cunningham ex. rel. Grice v. 

Helping Hands, Inc., 352 S.C. 485, 491, 575 S.E.2d 549, 552 (2003); Rule 56(c), SCRCP.  

When considering a motion for summary judgment, the court views the evidence and all 

inferences that can be reasonably drawn therefrom in the light most favorable to the non-

moving party.  Id.  “[I]f the evidence as a whole is susceptible of more than 

one reasonable inference, a jury issue is created and the motion should be denied.”  Parrish v. 

Allison, 376 S.C. 308, 319, 656 S.E.2d 382, 388 (Ct. App. 2007). 

 “[I]n cases applying the preponderance of evidence burden of proof, the non-moving 

party is only required to submit a mere scintilla of evidence in order to withstand a motion for 
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summary judgment.”  Hancock v. Mid–South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 

803 (2009) (emphasis added).  “Whether a duty exists in a negligence action is a question of 

law to be determined by the court.”  Nelson v. Piggly Wiggly Cent., Inc., 390 S.C. 382, 388, 

701 S.E.2d 776, 779 (Ct. App. 2010) (citing Doe v. Greenville County Sch. Dist., 375 S.C. 63, 

72, 651 S.E.2d 305, 309 (2007)).  Because it is a drastic remedy, summary judgment should be 

cautiously invoked so no person will be improperly deprived of a trial of the disputed factual 

issues.  Etheredge v. Richland Sch. Dist. I, 330 S.C. 447, 499 S.E.2d 238 (Ct. App. 1998). 

ARGUMENT 

1. Defendant Roumillat failed to affirmatively raise the exclusivity of workers’ 
compensation as a defense and is barred from doing so now.  
 

It is well-settled law in South Carolina that “[a] defendant who wishes to raise the 

exclusivity of workers’ compensation as a defense must do so affirmatively.”  Ammons v. Hood, 

288 S.C. 278, 281, 341 S.E.2d 816, 818 (Ct. App. 1986); McCreery v. Covenant Presbyterian 

Church, 303 S.C. 271, 274, 400 S.E.2d 130, 131 (1990); see also Douglas v. E & C Carroll 

Enterprises, Inc., No. 03A01-9609-CV-00283, 1997 WL 45343, at *7 (Tenn. Ct. App. Feb. 6, 

1997) (citing cases from multiple states which all hold that “[a] defendant must raise the 

exclusive workers’ compensation remedy as an affirmative defense or waive it.”). 

Defendant Roumillat did not raise this argument as an affirmative defense and has 

therefore waived its ability to do so now.  Written discovery has largely been completed in this 

case, and depositions of all Defendants have already been conducted.  Plaintiff’s Complaint 

clearly states a cause of action for negligence by alleging a duty owed by Defendant Roumillat to 

Plaintiff and a breach of that duty which caused injury to Plaintiff.  Defendant Roumillat’s 

Answer asserts nineteen (19) different affirmative defenses in response to Plaintiff’s Complaint, 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jun 12 11:18 A

M
 - C

O
LLE

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1500955



4 
 

yet none of those defenses allude to or reference workers’ compensation or the “statutory 

employee” doctrine.  On that basis, Defendant Roumillat’s present Motion should be denied.   

2. Plaintiff is not a statutory employee of Defendant Roumillat and therefore is 
not limited to worker’s compensation as his exclusive remedy. 
 

Pursuant to S.C. Code Ann. § 42-1-540, the exclusive remedy for an injured “statutory 

employee” is the Workers’ Compensation Act.  Therefore, even if a business organization does 

not have a direct employment relationship with a worker, the Workers’ Compensation Act limits 

the worker to its provisions as the exclusive remedy for injuries he received while engaged in 

activity considered part of the organization’s trade, business, or occupation.  Keene v. CNA 

Holdings, LLC, 426 S.C. 357, 827 S.E.2d 183 (Ct. App. 2019), reh’g denied (May 13, 2019).  

However, where the injured plaintiff is not a statutory employee, the exclusivity of workers’ 

compensation does not apply.  

A. Statutory Employee Test 

“The statutory employee doctrine converts conceded non-employees into employees for 

purposes of the Workers’ Compensation Act.”  Glass v. Dow Chem. Co., 325 S.C. 198, 201, 482 

S.E.2d 49, 50 (1997).  “The rationale is to prevent owners and contractors from subcontracting 

out their work to avoid liability for injuries incurred in the course of employment.” Id.  S.C. 

Code Ann. § 42-1-400 created the concept of a statutory employee: 

When any person, in this section and [s]ections 42-1-420 and 42-1-430 referred to 
as “owner,” undertakes to perform or execute any work which is a part of his 
trade, business[,] or occupation and contracts with any other person (in this 
section and Sections 42-1-420 to 42-1-450 referred to as “subcontractor”) for the 
execution or performance by or under such subcontractor of the whole or any part 
of the work undertaken by such owner, the owner shall be liable to pay to any 
workman employed in the work any compensation under this title [that] he would 
have been liable to pay if the workman had been immediately employed by him. 
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S.C. Code Ann. § 42-1-400 (2015) (emphasis added).  “The terms owner and contractor can be 

used interchangeably.”  Collins v. Charlotte, 412 S.C. 283, 289, 772 S.E.2d 510, 514 (2015) 

(citing Fortner v. Thomas M. Evans Constr. & Dev., L.L.C., 402 S.C. 421, 431, 741 S.E.2d 538, 

544 (Ct. App. 2013) (emphasis added)).  “Thus, depending on the nature of the work performed 

by the subcontractor, an employee of a subcontractor may be considered a statutory employee of 

the owner or upstream employer.”  Id. (citation omitted).  

South Carolina courts have applied three tests in determining whether a worker is 

engaged in activity that is part of the organization’s trade, business, or occupation: (1) the 

activity is an important part of the organization’s business or trade; (2) the activity is a 

necessary, essential, and integral part of the organization's business; or (3) the activity has 

previously been performed by the organization’s employees.  Olmstead v. Shakespeare, 354 S.C. 

421, 424, 581 S.E.2d 483, 485 (2003).  However, our supreme court has acknowledged that 

“[s]ince no easily applied formula can be laid down for determining whether work in a particular 

case meets these tests, each case must be decided on its own facts.”  Olmstead, 354 S.C. at 426, 

581 S.E.2d at 486 (quoting Glass, 325 S.C. at 201, 482 S.E.2d at 51); accord Ost v. Integrated 

Products, Inc., 296 S.C. 241, 244, 371 S.E.2d 796, 798 (1988); see also Meyer v. Piggly Wiggly 

No. 24, Inc., 338 S.C. 471, 473, 527 S.E.2d 761, 763 (2000) (“Only one of these three tests need 

be met[,] but there is no easily applied formula and each case must be decided on its own facts.”) 

(emphasis added). 

Ultimately, “[t]he guidepost is whether or not that which is being done is or is not a part 

of the general trade, business[,] or occupation of the owner.”  Id. at 473–74, 527 S.E.2d at 763 

(emphasis added) (alteration in original).  In other words, “[e]mployees who work for the 

subcontractor but are not employed to do the work that the owner [or contractor] would 
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normally do would not have a statutory employment relationship with the owner.”  Harrell v. 

Pineland Plantation, Ltd., 337 S.C. 313, 323, 523 S.E.2d 766, 771 (1999). 

B. Relevant Case Law 

A recent opinion from the South Carolina Court of Appeals in a wrongful death case is 

illuminating and should guide this Court’s decision.  Keene was an asbestos wrongful death case 

in which the Court of Appeals upheld the trial court’s ruling that the plaintiff’s decedent, a 

maintenance and repair worker assigned to the defendant’s polyester manufacturing plant, was 

not the statutory employee of the defendant.  426 S.C. 357, 827 S.E.2d 183 (Ct. App. 

2019), reh’g denied (May 13, 2019).  The decedent’s duties including maintaining and repairing 

pumps, valves, condensers, and other equipment at the defendant’s plant.  The Court of Appeals 

agreed with the trial court and held that while “the maintenance work [decedent] performed was 

essential for [the defendant]’s conduct of manufacturing polyester fiber, it does not mean that 

equipment manufacturing was a part or process of [the defendant]’s manufacturing business.”  

Id. at 190. 

In reaching this conclusion, the Court of Appeals relied on our supreme court’s holdings 

in Abbott v. The Limited, Inc., 338 S.C. 161, 526 S.E.2d 513 (2000) and Olmstead v. 

Shakespeare, 354 S.C. 421, 581 S.E.2d 483 (2003), noting that both opinions held “true to the 

legislative intent underlying section 41-1-400, which seeks to determine whether the type of 

work performed by the worker is the same type of work ‘the owner’ has established as its 

business, and its logic applies across all trades, businesses, and occupations, allowing each case 

to be decided on its own facts.”  Keene, 827 S.E.2d at 190–91.  The Keene opinion provides a 

succinct overview of both cases: 

In Abbott, the plaintiff, who worked for a common carrier, slipped and fell on the 
premises of a retailer while he was delivering goods to the retailer.  The supreme 
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court reversed this court’s conclusion that the plaintiff was the retailer’s statutory 
employee.  The court stated, 
 

The fact that it was important to Retailer to receive goods does not render 
the delivery of goods an important part of Retailer’s business. “The mere 
fact that transportation of goods to one’s place of business is essential for 
the conduct of the business does not mean that the transportation of the 
goods is a part or process of the business.” 

 
In Olmstead, our supreme court affirmed this court’s conclusion that the plaintiff, 
an employee of a common carrier, was not a statutory employee of the defendant, 
a business that designed and manufactured fiberglass products.  The plaintiff 
loaded the defendant’s fiberglass utility poles onto a trailer for delivery to the 
defendant’s customer, and the defendant then instructed the plaintiff to remove 
some defective poles.  While removing these poles, the plaintiff was injured. 
 
The court conceded that delivery by common carrier was important to the 
defendant’s operation but held, “it does not follow that such delivery was ‘part or 
process’ of its manufacturing business.” 

 
Keene, 827 S.E.2d at 190 (citations omitted) (emphases in original). 

After distinguishing a number of cases relied on by the defendant, the Keene court stated 

that it was bound by the supreme court’s opinion in Olmstead which distinguished “between an 

activity that is important to, or necessary for, the defendant’s operation and activity that is 

actually part of that operation.”  Keene, 827 S.E.2d at 192 (emphasis in original); Olmstead, 354 

S.C. at 426, 581 S.E.2d at 486 (stating that while delivery of the defendants product to its 

customer by common carrier was important to the defendant's operation, it does not follow that 

such delivery was “part or process” of its manufacturing business) (internal quotations omitted).  

Finally, in Keene, none of the defendant’s employees performed the type of work that decedent 

performed, and the defendant admitted that it contracted with the decedent’s employer—the 

maintenance and repair subcontractor—because it was a “qualified, capable contractor that 

[could] do the expert work that [defendant] needed done, both in construction and maintenance.”  

Keene, 827 S.E.2d at 193. 
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C. Applicability to the Present Case 

 Here, a careful application of the analysis above establishes that Plaintiff is not a 

statutory employee of Defendant Roumillat.  While many residential or commercial general 

contractors have their own employees and construction crews who assist in the construction 

process, Defendant Roumillat does not have a single employee other than Greg Roumillat.  As a 

result, Defendant Roumillat did not “self-perform” any of the actual construction work on this 

project, including site work, framing, mechanical, electrical, plumbing, HVAC, drywall, 

painting, or punch work.  Instead, Defendant Roumillat’s business is more akin to a facilitator or 

coordinator of other services and trades.  While Defendant Roumillat may procure the services of 

subcontractors, manage competing bids, price out various elements of construction, generate a 

project ledger, purchase construction materials, and coordinate payments and invoicing with the 

homeowner, no part of Defendant Roumillat’s business includes picking up a paint brush or 

roller, applying drywall mud, sanding walls, or any of the other types of services that Plaintiff 

was brought onto the project to perform.  Moreover, at the time of Plaintiff’s injury, Defendant 

Roumillat had no representative on the construction site because its sole employee—the owner, 

Greg Roumillat—was on a hunting trip halfway across the country. 

Just like the defendant in Keene, Defendant Roumillat hired Plaintiff’s employer, Salazar 

Painting, presumably because it was a “capable contractor that can do the expert work that 

[Defendant Roumillat] needed done” in terms of painting and drywall on this jobsite.  Keene, 

827 S.E.2d at 193.  Therefore, Plaintiff was not Defendant Roumillat’s statutory employee and 

the exclusivity of workers’ compensation does not apply. 

At a minimum, there is a genuine dispute of fact concerning the nature of Defendant 

Roumillat’s business and whether Plaintiff was, or was not, a statutory employee.  For that 
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reason alone, Defendant Roumillat’s Motion should be denied and the trier of fact should be 

permitted to weigh the evidence at trial. 

CONCLUSION 

For the foregoing reasons, Plaintiffs Uriel Salazar and Grettel Angelini respectfully 

request that the Court deny Defendant Roumillat’s Motion to Dismiss, or in the alternative, for 

Summary Judgment and allow this case to proceed toward a trial on the merits. 

 

 

 

 YARBOROUGH APPLEGATE LLC 
 
s/ David B. Yarborough, Jr.   

 David B. Yarborough, Jr., SC Bar #15515 
Liam D. Duffy, SC Bar #102234 
291 East Bay Street, Floor 2 
Charleston, SC  29401 
843-972-0150  office 
843-277-6691  fax 
david@yarboroughapplegate.com 
liam@yarboroughapplegate.com  
 

June 12, 2019 
Charleston, South Carolina 

Attorneys for Plaintiffs 
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STATE OF SOUTH CAROLINA ) 

) 

IN THE COURT OF COMMON PLEAS  

FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF COLLETON ) 

) 

CASE NUMBER 2018-CP-15-955 

URIEL SALAZAR and GRETTEL 

ANGELINI,  

) 

) 

) 

 

 

 

 

 

ORDER DENYING MOTION TO DISMISS 

AND/OR FOR SUMMARY JUDGMENT BY 

DEFENDANT G.G. ROUMILLAT, LLC 

 Plaintiffs, )

) 

vs. ) 

) 

KAY BUILDERS; RHONDA 

HADWIN, individually and as owner 

operator of KAY BUILDERS; G.G. 

ROUMILLAT, LLC; and ROBERT 

ZAPATA,  

 

) 

) 

)

) 

) 

) 

 Defendants. ) 

 

The Court hereby denies the motion by Defendant G.G. Roumillat, LLC (“Roumillat”) 

for dismissal of and/or summary judgment on Plaintiffs’ negligence/premises liability claim 

against Roumillat.  The Court holds that Defendant Roumillat has not demonstrated it was a 

statutory employer of Plaintiff Uriel Salazar, and has therefore failed to demonstrate that the 

Workers’ Compensation Act provides the exclusive remedy for Plaintiff’s claims against 

Roumillat.  This Court therefore has subject-matter jurisdiction over Plaintiff’s claims.   

FACTS 

This case involves a claim of negligence on a residential construction site on Edisto 

Island.  Plaintiff suffered injuries when a second-story set of exterior stairs suddenly collapsed to 

the ground, causing Plaintiff Salazar—who was carrying construction materials up the stairs at 

the time—to fall to the concrete foundation below.  Defendant Robert Zapata, the owner of the 

property, hired Defendant Roumillat to serve as the general contractor on the project.  It appears, 

however, that Roumillat was more akin to a facilitator than a true prime contractor, as Roumillat 

did not actually perform any construction work on the project, and did not supervise the type of 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 D

ec 09 4:27 P
M

 - C
O

LLE
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

1500955



2 

 

work performed by Salazar and his employer, Salazar Painting, which was drywall installation 

on this project.  Indeed, Defendant Roumillat’s owner and sole employee, Greg Roumillat, was 

not on the jobsite when the subject stairs collapsed, as Mr. Roumillat was out of the state at the 

time.  That was Plaintiff Salazar’s only day on the project.   

Defendants Kay Builders and Hadwin were the framing subcontractors responsible for 

constructing and installing the exterior stairs that collapsed.   

 Defendant Roumillat has filed a motion to dismiss, or in the alternative, for summary 

judgment, on the ground that Plaintiff was Defendant Roumillat’s “statutory employee” and 

therefore workers’ compensation is Plaintiffs’ exclusive remedy.  

LEGAL STANDARD 

“The determination of whether a worker is a statutory employee is jurisdictional and, 

therefore, the question…is one of law.”  Collins v. Charlotte, 412 S.C. 283, 288, 772 S.E.2d 

510, 513 (2015) (quotation omitted).  While “[i]t is South Carolina's policy to resolve 

jurisdictional doubts in favor of the inclusion of employers and employees under the Workers’ 

Compensation Act,” the court must determine whether the preponderance of the evidence 

shows that the plaintiff was a “statutory employee” of the defendant.  Id. (quotation omitted).   

“The proper procedure for raising lack of subject matter jurisdiction prior to trial is to 

file a motion to dismiss pursuant to Rule 12(b)(1), SCRCP, rather than a motion for summary 

judgment pursuant to Rule 56, SCRCP.”  Posey v. Proper Mold & Engr., Inc., 378 S.C. 210, 

216, 661 S.E.2d 395, 398 (Ct. App. 2008) (citations omitted).  “The court may consider 

affidavits on a question of law in a jurisdictional motion without converting the motion into 

one for summary judgment.”  Id. at 217, 661 S.E.2d at 399 (citations omitted).  “If a party files 

a Rule 56 motion for summary judgment on the ground of lack of subject matter jurisdiction, 
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3 

 

the trial court should treat the motion as if it were a Rule 12(b)(1) motion to dismiss.”  Id. 

(citations omitted). 

South Carolina Code section 42-1-400, the statute on statutory employment in the 

Workers’ Compensation Act, provides: 

When any person, in this section ... referred to as “owner,” 

undertakes to perform or execute any work which is part of his 

trade, business or occupation and contracts with any other person 

(in this section ... referred to as “subcontractor”) for the 

execution or performance by or under such subcontractor of the 

whole or any part of the work undertaken by such owner, the 

owner shall be liable to pay to any workman employed in the 

work any compensation under this title which he would have 

been liable to pay if the workman had been immediately 

employed by him. 

 

S.C. Code Ann. § 42-1-400 (1985). 

 

 “The terms owner and contractor can be used interchangeably.” Collins, 412 S.C. at 

289, 772 S.E.2d at 514 (quotation omitted).  “Thus, depending on the nature of the work 

performed by the subcontractor, an employee of a subcontractor may be considered a statutory 

employee of the owner or upstream employer.”  Id. (quotation omitted).  “The concept of 

statutory employment provides an exception to the general rule that coverage under the 

[Workers’ Compensation Act] requires the existence of an employer-employee relationship.” 

Id. (citing S.C. Code Ann. § 42-1-410) (case quotation omitted).  “The statutory employee 

doctrine converts conceded non-employees into employees for purposes of the [Workers’ 

Compensation Act].” Id. (quotation omitted). 

There are three tests to determine whether a statutory employment relationship exists: 

To determine whether the work performed by a subcontractor is 

a part of the owner's business, this Court must consider whether 

(1) the activity of the subcontractor is an important part of the 

owner's trade or business; (2) the activity performed by the 

subcontractor is a necessary, essential, and integral part of the 
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4 

 

owner's business; or (3) the identical activity performed by the 

subcontractor has been performed by employees of the owner. 

 

Id. (quotation omitted).  “If any of these tests is satisfied, the injured worker is considered the 

statutory employee of the owner.” Id. (quotation omitted).   

 The Supreme Court has also held, however, that “[s]ince no easily applied formula can be 

laid down for determining whether work in a particular case meets these tests, each case must be 

decided on its own facts.”  Olmstead v. Shakespeare, 354 S.C. 421, 426, 581 S.E.2d 483, 486 

(2003) (quoting Glass v. Dow Chemical, 325 S.C. 198, 201, 482 S.E.2d 49, 51 (1997) (citing Ost 

v. Integrated Prods., Inc., 296 S.C. 241, 371 S.E.2d 796 (1988))).  The three tests to interpret 

Code section 42-1-400, therefore, “do not eliminate the need for an individualized determination 

of the facts of each case in which statutory employment is alleged.”  Olmstead, 354 S.C. at 426, 

581 S.E.2d at 486; accord Meyer v. Piggly Wiggly No. 24, Inc., 338 S.C. 471, 473, 527 S.E.2d 

761, 763 (2000) (finding, “Only one of these three tests need be met[,] but there is no easily 

applied formula and each case must be decided on its own facts.”) (emphasis added). 

Ultimately, “[t]he guidepost is whether or not that which is being done is or is not a part 

of the general trade, business[,] or occupation of the owner.”  Meyer, 338 S.C. at 473–74, 527 

S.E.2d at 763 (alteration in original).  “Simply put, ‘[e]mployees who work for the subcontractor 

but are not employed to do the work that the owner [or contractor] would normally do would not 

have a statutory employment relationship with the owner.’”  Keene v. CNA Holdings, LLC, 426 

S.C. 357, 369, 827 S.E.2d 183, 190 (Ct. App. 2019), reh’g denied (May 13, 2019) (quoting 

Harrell v. Pineland Plantation, Ltd., 337 S.C. 313, 323, 523 S.E.2d 766, 771 (1999)). 
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ANALYSIS 

 In this case, the preponderance of the evidence shows that Plaintiff Salazar was not a 

statutory employee of Defendant Roumillat.  Simply put, Salazar was a subcontractor who was 

not employed to do the work that Roumillat would ordinarily do.   

 While Roumillat has been described as the “prime general contractor” on the subject 

construction project, Roumillat’s business did not involve the performance of any actual 

construction work, including any of the site work, framing, mechanical, electrical, plumbing, 

HVAC, drywall, painting, or punch work.  Instead, Defendant Roumillat’s business is more akin 

to a facilitator or coordinator of work performed by other services and trades.  While Defendant 

Roumillat may procure the services of subcontractors, generate a project ledger, arrange payment 

for materials, and coordinate with the homeowner, no part of Defendant Roumillat’s business 

includes picking up a paint brush or roller, applying drywall mud, sanding walls, or any of the 

other types of services that Plaintiff was brought onto the project to perform.  Roumillat likewise 

did not supervise the drywall-installation work performed by Salazar on the project.  Indeed, at 

the time of Plaintiff’s injury, Defendant Roumillat did not even have a representative on site, 

because its sole employee—owner Greg Roumillat—was on a hunting trip out of state. 

The Court of Appeals’ recent opinion in Keene v. CNA Holdings, LLC, 426 S.C. 357, 827 

S.E.2d 183 (Ct. App. 2019), is instructive.  Keene was an asbestos-death case in which the 

deceased plaintiff, a maintenance-and-repair worker assigned to the defendant’s polyester-fiber 

manufacturing plant, was held not to be a statutory employee of the defendant.  Id. at 376, 827 

S.E.2d at 193.  The decedent’s “duties included maintaining and repairing pumps, valves, 

condensers, and other equipment” at the defendant’s plant.  Id. at 364, 827 S.E.2d at 187.  The 

Court of Appeals agreed with the trial court’s holding that while “the maintenance work 
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6 

 

[decedent] performed was essential for [the defendant]’s conduct of manufacturing polyester 

fiber, it does not mean that equipment manufacturing was a part or process of [the defendant]’s 

manufacturing business.”  Id. at 370, 827 S.E.2d at 190 (emphasis in original). 

In reaching this conclusion, the Court of Appeals relied on the Supreme Court’s holdings 

in Abbott v. The Limited, Inc., 338 S.C. 161, 526 S.E.2d 513 (2000), and Olmstead v. 

Shakespeare, 354 S.C. 421, 581 S.E.2d 483 (2003).  The Court found both opinions held “true to 

the legislative intent underlying section 41-1-400, which seeks to determine whether the type of 

work performed by the worker is the same type of work ‘the owner’ has established as its 

business, and its logic applies across all trades, businesses, and occupations, allowing each case 

to be decided on its own facts.”  Keene, 426 S.C. at 370, 827 S.E.2d at 190–91.   

After distinguishing a number of cases relied on by the defendant, the Keene Court found 

itself bound by the Supreme Court’s Olmstead opinion, which distinguished “between an activity 

that is important to, or necessary for, the defendant’s operation and activity that is actually 

part of that operation.”  Keene, 426 S.C. at 373, 827 S.E.2d at 192 (emphasis in original); 

Olmstead, 354 S.C. at 426, 581 S.E.2d at 486 (finding that while delivery of the defendant’s 

product to its customer by common carrier was important to the defendant's operation, it does not 

follow that such delivery was “part or process” of its manufacturing business) (internal 

quotations omitted).  Finally, in Keene, none of the defendant’s employees performed the type of 

work that decedent performed, and the defendant admitted that it contracted with the decedent’s 

employer—the maintenance and repair subcontractor—because it was a “qualified, capable 

contractor that [could] do the expert work that [defendant] needed done, both in construction and 

maintenance.”  Keene, 827 S.E.2d at 193. 
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7 

 

 In the instant case, careful application of the analysis above establishes that Plaintiff 

Salazar was not a statutory employee of Defendant Roumillat.  Roumillat’s business in this case 

was that of a mere facilitator, not a prime contractor engaged in actual construction work 

performed by others, including Salazar.  Just like the defendant in Keene, Defendant Roumillat 

hired Salazar Painting presumably because Salazar was a “capable contractor that can do the 

expert work that [Defendant Roumillat] needed done” in terms of painting and drywall on this 

jobsite.  Keene, 827 S.E.2d at 193.  Consequently, Salazar was not Defendant Roumillat’s 

statutory employee, and the exclusivity of workers’ compensation does not apply.   

CONCLUSION 

Defendant Roumillat was not a statutory employer of Plaintiff Uriel Salazar, and 

therefore the Workers’ Compensation Act does not provide the exclusive remedy for Plaintiff’s 

claims against Roumillat.  This Court has subject-matter jurisdiction over Plaintiff’s claims.  

Consequently, Defendant Roumillat’s motion to dismiss and/or grant summary judgment is 

hereby DENIED. 

       ______________________________ 

       Edgar W. Dickson 

       Circuit Court Judge 

This ____ day of __________ 20____ 

 

__________________, South Carolina 
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Synopsis
Background: Town employee brought action in federal court
against chemical product developer for injuries he allegedly
received when he was exposed to a chemical while working.
After a jury returned a verdict in favor of developer, employee
moved for a new trial. The United States District Court for
the District of South Carolina, Joseph F. Anderson, Senior
District Judge, certified questions.

Holdings: The Supreme Court, Kittredge, J., held that:

[1] when a plaintiff seeks recovery from a person, other than
his employer, for an injury sustained on the job, if no defense
seeks to assign fault to the plaintiff's employer, there shall be
no reference, discussion, evidence, or legal argument relating
in any manner to the matter of workers' compensation, but if a
defendant asserts a defense that assigns fault for the plaintiff's
injuries to the plaintiff's employer, the defendant shall have
the right to present such evidence and require the fact-finder
to consider whether the employer's actions were the cause of
the plaintiff's injuries;

[2] when a plaintiff seeks recovery from a person, other than
his employer, for an injury sustained on the job, upon a party's
request, or if responsive to a question from the jury, the jury
shall be charged on the applicable law regarding workers'
compensation; and

[3] when a plaintiff seeks recovery from a person, other than
his employer, for an injury sustained on the job, the court
cannot allow the jury to apportion fault against the non-party

employer by placing the name of the employer on the verdict
form.

Questions answered.

Pleicones, Acting J., filed a dissenting opinion.

West Headnotes (12)

[1] Workers' Compensation Purpose of
legislation

The Workers' Compensation Act is a
comprehensive scheme created to provide
compensation to employees injured by accidents
arising out of and in the course of their
employment. S.C. Code Ann. § 42-1-100 et seq.

[2] Workers' Compensation Fault or
negligence as element of liability

Workers' Compensation Purpose of
legislation

The Workers' Compensation Act was designed
to supplant tort law by providing a no-fault
system focusing on quick recovery, relatively
ascertainable awards, and limited litigation. S.C.
Code Ann. § 42-1-100 et seq.

[3] Workers' Compensation Purpose of
legislation

Workers' Compensation Exclusiveness of
Remedies Afforded by Acts

Under the Workers' Compensation Act, the
employee receives the right to swift and
sure compensation, and the employer receives
immunity from tort actions by the employee. S.C.
Code Ann. § 42-1-100 et seq.

[4] Workers' Compensation Right of Action
of Employee or Representative Generally

Where an injury is due to a third party's
negligence, a plaintiff may collect workers'
compensation benefits and sue the third party
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responsible for causing the injuries. S.C. Code
Ann. § 42-1-540.

[5] Workers' Compensation Admissibility

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, a defendant may introduce relevant
evidence regarding the claim(s) asserted in the
complaint, including any viable defense included
in the answer. S.C. Code Ann. § 42-1-100 et seq.

[6] Workers' Compensation Admissibility

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, if no defense seeks to assign
fault to the plaintiff's employer, there shall
be no reference, discussion, evidence, or legal
argument relating in any manner to the matter of
workers' compensation; if, however, a defendant
asserts a defense that assigns fault for the
plaintiff's injuries to the plaintiff's employer,
the defendant shall, under the well-established
“empty chair” defense, have the right to present
such evidence and require the fact-finder to
consider whether the employer's actions were

the cause of the plaintiff's injuries. S.C. Code
Ann. §§ 15-38-15(C), (D), 42-1-540.

2 Cases that cite this headnote

[7] Workers' Compensation Exclusiveness of
Remedies Afforded by Acts

Workers' Compensation What Persons
Liable as Third Persons

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, the employer cannot be found to be
the proximate, or legal, cause of the plaintiff's
injuries because the employer is immune from
tort liability under the exclusivity provision of

the Workers' Compensation Act. S.C. Code
Ann. §§ 15-38-15(C), (D), 42-1-540.

2 Cases that cite this headnote

[8] Workers' Compensation Exclusiveness of
Remedies Afforded by Acts

By enacting the exclusivity provision of the
Workers' Compensation Act, the legislature has
already determined that the employer may not
be legally responsible in tort for the plaintiff's
injuries. S.C. Code Ann. § 42-1-540.

[9] Workers' Compensation What Persons
Liable as Third Persons

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, the employer can be found by the fact-
finder to have been responsible for the plaintiff's

injuries. S.C. Code Ann. §§ 15-38-15(C), (D),
42-1-540.

[10] Workers' Compensation Instructions

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, upon a party's request, or if responsive
to a question from the jury, the jury shall be
charged on the applicable law regarding workers'
compensation. S.C. Code Ann. § 42-1-570.

[11] Workers' Compensation Action
by employee, dependents, or personal
representative

When a plaintiff seeks recovery from a person,
other than his employer, for an injury sustained
on the job, the court cannot allow the jury to
apportion fault against the non-party employer
by placing the name of the employer on

the verdict form. S.C. Code Ann. §§
15-38-15(D), 42-1-540.

1 Cases that cite this headnote

[12] Contribution Common liability

Under the contribution-among-tortfeasors
statute, a nonparty may be included in the
allocation of fault only where such person or
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entity is a potential tortfeasor. S.C. Code Ann.
§ 15-38-15(D).
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Opinion

JUSTICE KITTREDGE:

*530  This Court accepted the following certified questions
from the United States District Court for the District of South
Carolina:

1. Under South Carolina law, when a Plaintiff seeks
recovery from a person, other than his employer, for
an injury sustained on the job, may the jury hear an
explanation of why the employer is not part of the instant
action?

2. Under South Carolina law, when a Plaintiff seeks
recovery from a person, other than his employer, for an
injury sustained on the job, may a defendant **470
argue the *531  empty chair defense and suggest that
Plaintiff's employer is the wrongdoer?

3. In connection with Question 2, if a defendant retains
the right to argue the empty chair defense against
Plaintiff's employer, may a court instruct the jury that an
employer's legal responsibility has been determined by
another forum, specifically, the South Carolina Workers'
Compensation Commission?

4. Under South Carolina law, when a Plaintiff seeks
recovery from a person, other than his employer, for an
injury sustained on the job, may the Court allow the
jury to apportion fault against the non-party employer by
placing the name of the employer on the verdict form?

The certified questions come to this Court in the context of
a pending post-trial motion in the federal court litigation.
We answer these questions only in the abstract, without any
suggestion as to the resolution of the post-trial motion, which
remains in the capable hands of the esteemed and learned
federal judge, Joseph F. Anderson.

As detailed below, we answer Questions 1, 2, and 3 “yes,”
provided a defense seeks to assign fault to the plaintiff's
employer. We answer Question 4 “no.”

I.

Defendant Carus Corp. (Carus) is an international company
that develops and sells chemical products for municipal
and industrial applications. Defendant's products include a
chemical called Totalox, which is an odor eliminator that,

essentially, is designed as a deodorizer for sewer systems. 1

The Town of Lexington (Town) used Totalox in its sewer
treatment plants. On April 13, 2010, Plaintiff John William
Machin, a Town employee, was exposed to Totalox when a
storage container valve broke during the delivery of Totalox

to one of the Town's wastewater stations. 2  Plaintiff thereafter
suffered reactive *532  airways syndrome, which is also
known as chemically induced asthma or obstructive lung
disease.

As a result of his injuries, Plaintiff filed a workers'
compensation claim and was awarded workers' compensation
benefits. In August 2012, Plaintiff filed suit in federal
court against Carus and several other defendants seeking
recovery for his injuries which he alleged were caused by
his exposure to Totalox. In addition to Carus, Plaintiff sued
The Andersons (the “tolling” company that manufactured
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the finished Totalox product by compounding the proprietary
chemical provided by Carus with its own stock of raw
materials (calcium nitrate and water)); Fetter & Sons (the
third-party company hired by The Andersons to deliver
Totalox to the Town on the day of Plaintiff's injuries); and
Terry Weiser (the delivery truck driver). Fetter & Sons and
Weiser settled with Plaintiff in February 2013. Carus and The
Andersons proceeded to trial in January 2015.

During pre-trial conferences, the parties argued about what,
if anything, the federal court would tell the jury regarding
Plaintiff's workers' compensation recovery. Ultimately, it
appears the federal court held that Carus and The Andersons
retained the right to make the so-called “empty chair” defense
—asserting the Town's negligence was the sole proximate
cause of Plaintiff's injuries; however, the parties were
not allowed to mention workers' compensation, and the
federal court did not instruct the jury regarding workers'
compensation.

**471  At trial, Carus took the position that Plaintiff's
exposure was insufficient to have caused any permanent
respiratory injury, that the other Town employees present
were not injured, and that no one had previously claimed
such an injury from Totalox exposure. Carus also presented
evidence that it *533  provided the Town with material
safety data sheets (MSDS), on-product warning labels, and an
informational data sheet, all of which warned of the dangers
of exposure to Totalox and instructed that users should
wear personal protective equipment, including respirators, in
situations where exposure to mist could occur. Carus argued
that both the Town and Plaintiff ignored these warnings and
that this failure to heed warnings was the sole proximate cause
of Plaintiff's injuries.

Shortly after jury deliberations began, the jury submitted
the following question: “Why is the Town of Lexington
not included in the lawsuit?” In response (and after lengthy
discussion with the parties), the federal court informed the
jury that they were to consider only the evidence presented
and the court's instructions on the applicable law. While
the jury continued deliberations, Plaintiff took a voluntary
nonsuit as to The Andersons. The jury form was subsequently
amended to remove reference to The Andersons, and the jury
ultimately returned a defense verdict in favor of Carus.

Plaintiff thereafter filed a motion for a new trial arguing
that the federal court erred in refusing any argument
or jury instructions about workers' compensation while

allowing Carus to argue its empty chair defense placing
responsibility for Plaintiff's injuries on the Town. After
receiving memoranda from the parties on the issues, the
federal court determined that South Carolina law is unclear
as to how the motion should be resolved. The federal court
then certified the above questions to this Court and took the
motion for a new trial under advisement pending this Court's
consideration of these certified questions.

II.

We answer the certified questions by analyzing two statutory
schemes, the Workers' Compensation Act and the Uniform
Contribution Among Tortfeasors Act.

A.

[1]  [2] The Workers' Compensation Act is a comprehensive
scheme created to provide compensation to employees
injured by accidents arising out of and in the course of

their employment. *534  Parker v. Williams & Madjanik,
Inc., 275 S.C. 65, 69–70, 267 S.E.2d 524, 526 (1980).
“The Workers' Compensation Act was designed to supplant
tort law by providing a no-fault system focusing on
quick recovery, relatively ascertainable awards, and limited

litigation.” Nicholson v. S.C. Dep't of Soc. Servs., 411 S.C.

381, 389, 769 S.E.2d 1, 5 (2015) (citing Wigfall v. Tideland
Utils., Inc., 354 S.C. 100, 115, 580 S.E.2d 100, 107 (2003)).

[3] The concept of workers' compensation is “founded upon
recognition of the advisability, from the standpoint of society
as well as of employer and employee, of discarding the
common law idea of tort liability in the employer-employee
relationship and of substituting therefor the principle of
liability on the part of the employer, regardless of fault, to
compensate the employee, in predetermined amounts based
upon his wages, for loss of earnings resulting from accidental
injury arising out of and in the course of employment.”

Parker, 275 S.C. at 69–70, 267 S.E.2d at 526 (quoting
Case v. Hermitage Cotton Mills, 236 S.C. 515, 530–
31, 115 S.E.2d 57, 66 (1960)) (internal quotation marks
omitted). “The employee receives the right to swift and sure
compensation; the employer receives immunity from tort

actions by the employee.” Id. “This quid pro quo approach
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to [workers'] compensation has worked to the advantage of

society as well as the employee and the employer.” Id.

Section 42-1-540 of the Workers' Compensation Act is
an exclusivity provision, disallowing tort suits against the
employer and limiting the injured employee's rights and
remedies to those provided by the Workers' Compensation
Act.

The rights and remedies granted
by this title to an employee ...
shall exclude all other rights
and remedies of such employee,
his personal representative, parents,
**472  dependents or next of kin

as against his employer, at common
law or otherwise, on account of such
injury, loss of service[,] or death.

S.C. Code Ann. § 42-1-540 (2015).

[4] However, by its terms, the exclusive remedy provision
of the Workers' Compensation Act limits the employee's
remedy only “as against his employer.” Thus, where the
injury is due to a third party's negligence, a plaintiff may
collect workers' compensation benefits and sue the third party
responsible *535  for causing the injuries. Mendenall v.
Anderson Hardwood Floors, LLC, 401 S.C. 558, 562, 738
S.E.2d 251, 253 (2013). Although an employee may have
a right to bring suit against a third party, the amount of
compensation paid by the employer “shall not be admissible
as evidence in any action brought to recover damages.” S.C.
Code Ann. § 42-1-570 (2015).

B.

The second statutory scheme at issue here is the Uniform
Contribution Among Tortfeasors Act, through which the
legislature abolished joint and several liability. S.C. Code
Ann. §§ 15-38-10 to -70 (2005 & Supp. 2015). This Act
provides the apportionment of percentages of fault is to be
determined as follows:

(C) The jury, or the court if there is no jury, shall:

(1) specify the amount of damages;

(2) determine the percentage of fault, if any, of plaintiff
and the amount of recoverable damages under applicable
rules concerning “comparative negligence”; and

(3) upon a motion by at least one defendant, where there
is a verdict under items (1) and (2) above for damages
against two or more defendants for the same indivisible
injury, death, or damage to property, specify in a separate
verdict under the procedures described at subitem (b)
below the percentage of liability that proximately caused
the indivisible injury, death, damage to property, or
economic loss from tortious conduct, as determined by
item (1) above, that is attributable to each defendant
whose actions are a proximate cause of the indivisible
injury, death, or damage to property. In determining
the percentage attributable to each defendant, any fault
of the plaintiff, as determined by item (2) above, will
be included so that the total of the percentages of fault
attributed to the plaintiff and to the defendants must
be one hundred percent. In calculating the percentage
of fault attributable to each defendant, inclusion of any
percentage of fault of the plaintiff (as determined in
item (2) above) shall not reduce the amount of plaintiff's
recoverable damages (as determined under item (2)
above).

*536  ....

(D) A defendant shall retain the right to assert that another
potential tortfeasor, whether or not a party, contributed to
the alleged injury or damages and/or may be liable for any
or all of the damages alleged by any other party.

S.C. Code Ann. § 15-38-15(C)–(D) (Supp. 2015)
(emphasis added).

III.

Plaintiff claims that, under the Workers' Compensation Act,
only the amount of compensation paid by an employer
is inadmissible and that other issues involving workers'
compensation are admissible. Plaintiff maintains that Carus
brought into question, via the empty chair defense, the Town's
alleged negligence by offering evidence that the Town was
responsible for Plaintiff's injuries for: (1) using an inadequate
storage system to store and offload Totalox; (2) not informing
Plaintiff of the hazards associated with Totalox; and (3) not
providing MSDS-based training regarding the safe handling
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of the product as required by federal occupational health and
safety regulations. Consequently, Plaintiff argues that fairness
necessitates explaining to the jury why he did not sue the
Town, along with the nature of workers' compensation and
the limits on recovery under the Workers' Compensation Act.
Plaintiff speculates that the jury delivered a defense verdict
because the jurors reasoned that **473  Plaintiff already
received full compensation for his injuries via workers'
compensation.

Carus counters that the evidence bearing on the Town's
conduct and legal duties under federal occupational health
and safety regulations were directly relevant to its defenses.
Carus cites numerous cases from other jurisdictions that allow
defendants to argue the empty chair defense notwithstanding
disallowing apportionment of fault to immune, non-party
employers. See, e.g., Carriere v. Cominco Alaska, Inc., 823
F.Supp. 680, 692 (D. Alaska 1993) (holding that a defendant
may establish through admissible evidence that he was either
not negligent or was not a proximate cause of the plaintiff's
injury but disallowing partial allocation of fault to the

employer); Downey v. W. Cmty. Coll. Area, 282 Neb. 970,
808 N.W.2d 839, 853 (2012) (holding that a defendant can
point to the *537  negligence of the employer and claim that
the employer was the sole cause of the accident causing the
plaintiff's injuries but finding the defendant may not reduce
his or her own liability by seeking to have some of the fault
apportioned to the employer). Carus, therefore, asserts that
the federal court did not err in allowing it to argue the empty
chair defense or in charging the jury regarding its defenses
that sought to blame the Town for Plaintiff's injury.

Yet Carus further argues that the exclusivity of the
workers' compensation remedy, Plaintiff's receipt of
workers' compensation benefits, and the no-fault workers'
compensation framework were wholly collateral and
irrelevant to the only issue before the jury—whether Carus
was legally responsible for Plaintiff's injury. Carus concludes
that any jury charge or explanation addressing workers'
compensation would confuse, mislead, or distract the jury
from the real issue of the case.

A.

The certified questions are intertwined, particularly Questions
1, 2, and 3. The certified questions require this Court
to confront the tension between laudable and competing
policy goals embedded in our workers' compensation

and contribution-among-tortfeasors statutes. More to the
point, the certified questions raise the specter of
the seemingly irreconcilable intersection of tort-based
products liability principles and South Carolina's no-fault
workers' compensation framework—the dilemma between
the exclusivity and limitations of workers' compensation as
the remedy for on-the-job injuries, the potential for third
parties to bear a disproportionate share of liability in tort, and
the employer's central role in many workplace product-related

injuries. 3

*538  Professor Larson understood well the dilemma
presented in this situation: “Perhaps the most evenly[ ]
balanced controversy in all of compensation law” is how
to accommodate the employee's interest in full recovery,
the employer's interests in limited liability and subrogation,
and the third party's interest in reducing its tort liability,
particularly where the employer was a cause-in-fact of the
employee's injuries. 11 Lex K. Larson, Larson's Workers'
Compensation § 121.01, at 121-4 (2015).

Because of the closeness of the
issue, the number and variety of
attempted solutions, both legislative
and judicial, has been nothing short
of breathtaking, and the end is by no
means in sight. Even when deliberate
legislative choices have been made,
that has not necessarily been the
end of the matter.... Indeed, few
areas of law have evoked such
daring displays of uninhibited judicial
activism, with centuries-old doctrines
being bulldozed out of the way to clear
a path for an “equitable” compromise.

**474  Arthur Larson, Third-Party Action over Against
Workers' Compensation Employer, 1982 Duke L.J. 483, 485–
86.

In light of these competing concerns, the task before the
Court is “how to apply these two different systems in a way
that gives effect to the major policies of each one without
sacrificing important policies of the other,” while remaining
faithful to legislative intent in doing so. Thomas A. Eaton,
Revisiting the Intersection of Workers' Compensation and
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Product Liability: An Assessment of a Proposed Federal
Solution to an Old Problem, 64 Tenn. L. Rev. 881, 887 (1997).

Beginning with workers' compensation law, “it is generally
held that an employee cannot be met with a defense that
the employer's negligence contributed to the injury.” Lex
K. Larson, supra, § 120.02[3], at 120-10 (explaining the
majority rule is that an employer's negligence may not be
a defense to a plaintiff employee's third-party tort suit, yet
noting that a growing number of states, either by judicial
decision or statutory amendment, have ruled that a third
party may be permitted to plead the employer's concurring
negligence as a pro tanto defense to the extent of the workers'
compensation benefits paid to the employee or to the extent of
the employer's proportional fault in a comparative negligence
jurisdiction). *539  That being said, the Court must give

efficacy to the terms of section 15-38-15(C) and (D) and,
to the extent possible, do so in concert with the Workers'
Compensation Act. We believe there is an approach which
meaningfully harmonizes these statutory schemes, as set forth
by the legislature, in the Workers' Compensation Act and the
Contribution Among Tortfeasors Act.

In this regard, the decision of the Tennessee Supreme Court

in Snyder v. LTG Lufttechnische GmbH, 955 S.W.2d 252

(Tenn. 1997), is instructive. The plaintiff in Snyder was
injured while working at a plant where machines were used
to compress cotton into bales. When one of the machines
stopped mid-cycle, the plaintiff stuck his arm into the machine
to remove loose cotton covering a protective switch. The
plaintiff's arm was inserted into the machine through an
opening where a metal panel or barrier normally would have
been bolted. While the plaintiff's arm was inside the machine,
the machine engaged, injuring plaintiff's arm. The plaintiff
maintained he had not removed the metal panel and he did

not know who had. Id. at 253. The plaintiff filed suit
in federal court against the companies that manufactured
and sold the machine (collectively “defendants”), seeking
recovery for his injuries based on theories of negligence,
breach of warranty, and strict liability. Plaintiff claimed the
defendants negligently designed the machine, negligently
failed to warn of the machine's dangers, and were liable for

breach of warranties. Id. at 253–54.

In response, the defendants argued the machine in question
was state-of-the-art and that it was neither defective nor
unreasonably dangerous when it left their control. Rather, the

defendants asserted that the plaintiff's employer altered or
failed to maintain the machine by removing the bolted metal
panel covering the opening through which the plaintiff stuck
his arm, thereby constituting an intervening act of negligence
that caused the plaintiff's injuries. In other words, according
to the defendants, it was the employer's conduct that rendered
the machine defective or unreasonably dangerous. Unsure of
whether Tennessee law precluded defendants from presenting
proof that the plaintiff's injuries were caused by the acts or
omissions of the employer, the federal court certified two

questions to the Supreme Court of Tennessee. Id. at 254.

*540  In answering those questions, the Tennessee Supreme
Court held that the defendants were permitted to introduce
evidence at trial that the plaintiff's employer's alteration,
change, improper maintenance, or abnormal use of the
defendants' product was a cause in fact of the plaintiff's
injuries, but the jury would not be permitted to assess fault

against the non-party employer. Id. at 253. In reaching this
distinction, the court explained:

[T]he defendants here[ ] wanted the jury to assess fault
against the employer by arguing that the employer's
actions were the proximate, or **475  legal, cause of
the plaintiff's injuries. Of course, the employer cannot be
found to be the proximate, or legal, cause of the plaintiff's
injuries because the employer is immune from tort liability
under [the exclusivity provision of the Tennessee workers'
compensation act]. By enacting [the exclusivity provision],
the legislature has already determined that for policy
reasons the employer may not be the legal cause of the
plaintiff's injuries.

This is not to say, however, that the employer cannot be
found by the trier of fact to have been a cause in fact
of the plaintiff's injuries. If the rule were otherwise, the
defendants would effectively be precluded from presenting
a defense. A defense that the product was not defective or
unreasonably dangerous when it left the defendants' control
would not be credible unless the defendants were permitted
to introduce evidence as to what actually happened to the
product leading up to the incident that injured the plaintiff.
Excising the employer from that discussion would be
tantamount to drawing a line which would make discussion
of the case to be tried difficult, if not impossible.

Id. at 256. As to the specific facts, the Snyder
court explained that under the plaintiff's approach, “the
defendants would be restricted from presenting evidence

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107953390&pubNum=0001250&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=LR&fi=co_pp_sp_1250_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1250_887
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107953390&pubNum=0001250&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=LR&fi=co_pp_sp_1250_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1250_887
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N89A72AE04FC411DBB1E7E6FA41A6AA51&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-38-15&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_cf1000002eff7
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_713_253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_253
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_713_253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_253
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_713_254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_254
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_713_253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_253
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_713_256&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_256
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I05f866dce7c111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180607&pubNum=0000713&originatingDoc=I46c278702afa11e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Machin v. Carus Corporation, 419 S.C. 527 (2017)
799 S.E.2d 468

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 8

that the plaintiff's employer altered, changed, or improperly
maintained the cotton baler that injured the plaintiff by
removing the metal panel that covered the area into which the

plaintiff stuck his arm.” Id. at 256 n.7. The court further
explained:

The end result would be that the
jury would not hear evidence of the
true facts surrounding the product
that caused the plaintiff's injuries but,
nonetheless, be asked to determine
fault and hence liability for damages.
Prohibiting *541  the introduction
of such evidence could result in a
defendant, who was not a cause in
fact of the plaintiff's injuries, being
required to pay for the harm anyway.

Id. at 256.

For those reasons, the Tennessee Supreme Court found the
jury shall be permitted to consider “all evidence relevant to
the actions of the employer with respect to the defendants'
product in assessing whether the plaintiff has met his burden
of establishing the elements necessary to recover against the

defendants.” Id. at 253. The court further explained:

Put another way, the jury may consider
all evidence relevant to the event
leading up to the incident that injured
the plaintiff. The defendants may not,
however, ask the jury to assign fault to
the employer. That is, the defendants
may not take the legal position that
the employer's actions were the legal
cause of the plaintiff's injuries. The
jury should be instructed that it may
consider the actions of the employer
only in assessing whether the plaintiff
has met his burden of establishing the
elements necessary to recover against
the defendants. Also, the jury should
be instructed that it may not, in making
that determination, assess fault against

the employer. Finally, the trial judge
should give an instruction that lets
the jury know that the employer's
legal responsibility will be determined
at a later time or has already been
determined in another forum.

Id. at 257 (emphasis added).

In so holding, the Snyder court emphasized that
distinguishing between cause in fact and proximate cause “is

not merely an exercise in semantics.” Id. at 256 n.6. The
court explained:

The terms are not interchangeable.
Although both cause in fact and
proximate, or legal, cause are elements
of negligence that the plaintiff must
prove, they are very different concepts.
Cause in fact refers to the cause
and effect relationship between the
defendant's tortious conduct and
the plaintiff's injury or loss. Thus,
cause in fact deals with the “but
for” consequences of an act. The
defendant's conduct is a cause of
the event if the event would not
have occurred but for that conduct.
In contrast, proximate cause, or legal
cause, concerns a determination of
whether legal liability should be
imposed where cause in fact has
been *542  established. Proximate or
legal cause is a policy decision made
by the legislature or the courts to
deny liability for otherwise actionable
conduct based on considerations
**476  of logic, common sense,

policy, [and] precedent....

Id. (citations omitted).

As Tennessee jurisprudence has continued to evolve, the
Tennessee Supreme Court has acknowledged the advent of
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comparative fault and recognized that doctrine is “designed

to create a tighter fit between liability and fault.” Carroll
v. Whitney, 29 S.W.3d 14, 19 (Tenn. 2000). However,
the Tennessee Supreme Court has nevertheless continued

to reaffirm its decision in Snyder, emphasizing that
the refusal to allow a jury to find an employer to be a
proximate cause of a plaintiff's injuries is a rule “uniquely
applicable to the allocation of fault to an employer when
the employer's liability is governed by the Workers[']

Compensation Law.” Id. at 19 (holding a jury may
attribute fault to immune non-parties outside the workers'
compensation context). The Tennessee Supreme Court has

observed that the continued efficacy of Snyder is justified

by the fact that, absent Snyder's holding, plaintiffs would
be subject to a double reduction of their recovery against third
parties who contributed to their on-the-job injuries. Troup
v. Fischer Steel Corp., 236 S.W.3d 143, 147 (Tenn. 2007)
(explaining the first reduction would occur when the jury
apportioned fault to the employer and the second would occur
when the workers' compensation insurance carrier exercised
its right to subrogation against the plaintiff's recovery from
the third party).

B.

[5]  [6]  [7]  [8]  [9]  [10] We find the Snyder
approach to be workable and aligned with South Carolina law.

Borrowing from Snyder and its framework, we answer the
first three certified questions as follows:

A defendant may introduce relevant evidence regarding the
claim(s) asserted in the Complaint, including any viable
defense included in the Answer. If no defense seeks to
assign fault to the plaintiff's employer, there shall be no
reference, discussion, evidence, or legal argument relating
in any manner to the matter of workers' compensation.
If, *543  however, a defendant asserts a defense that
assigns fault for the plaintiff's injuries to the plaintiff's
employer, the defendant shall, under the well-established
“empty chair” defense, have the right to present such
evidence and require the fact-finder to consider whether
the employer's actions were the cause of the plaintiff's
injuries. Of course, the employer cannot be found to be
the proximate, or legal, cause of the plaintiff's injuries
because the employer is immune from tort liability under

the exclusivity provision of the South Carolina Workers'
Compensation Act. By enacting the exclusivity provision,
the legislature has already determined that the employer
may not be legally responsible in tort for the plaintiff's
injuries.

This is not to say, however, that the employer cannot
be found by the fact-finder to have been responsible for
the plaintiff's injuries. If the rule were otherwise, the
defendants would effectively be precluded from presenting
a defense. A defense that the product was not defective or
unreasonably dangerous when it left the defendants' control
would not be credible unless the defendants were permitted
to introduce evidence as to what actually happened to the
product leading up to the incident that injured the plaintiff.
Excising the employer from that discussion would be
tantamount to drawing a line which would make discussion
of the case to be tried difficult, if not impossible.

Under no circumstances may reference to the amount of
workers' compensation benefits be made at trial. S.C. Code
Ann. § 42-1-570. Upon a party's request, or if responsive
to a question from the jury, the jury shall be charged on the
applicable law. We suggest the following instruction:

The plaintiff is prohibited from suing his employer in
this court. At the time of the incident, the plaintiff
was employed and the incident occurred during the
course and scope of his employment. This is governed
by workers' compensation laws, and an employer's
responsibility, if any, for an employee's injuries will be
determined, or has been determined, in another forum.
A workers' compensation **477  claim is not before
you and you shall not give it any consideration in
reaching a verdict in this case. However, the matter of the
employer's alleged fault in causing the injury has been
raised by the defendant, and it is proper *544  for you to
consider the employer's actions, but only insofar as you
assess and determine whether the plaintiff has met his
burden of proving the elements of the claim(s) necessary
to recover against the defendant.

C.

[11] The interplay of the certified questions is evident, as
the foregoing discussion foreshadows our answer to the final
question—whether the jury may be permitted to apportion
fault against a non-party employer by placing the name of the
employer on the verdict form. We answer the question in the
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negative, and we do so as a function of interpreting section
15-38-15 and honoring legislative intent.

Carus presents an argument with equitable appeal, that is,
because South Carolina abolished joint and several liability
in 2005, allocation of a percentage of fault to the non-party
employer is necessary to ensure that a defendant, if held liable,
will be required to pay only damages commensurate with
its degree of fault. We do not minimize Carus's compelling
policy argument, which the dissent adopts, but we are
ultimately bound by legislative intent.

In this regard, Carus argues that subsection (D) of section
15-38-15 should be construed to allow the jury to attribute
fault to the non-party employer by placing the name of the

employer on the verdict form. See S.C. Code Ann. §
15-38-15(D) (“A defendant shall retain the right to assert
that another potential tortfeasor, whether or not a party,
contributed to the alleged injury or damages and/or may
be liable for any or all of the damages alleged by any
other party.” (emphasis added)). We find a plain reading of
subsection (D), in concert with subsection (C), requires that
we reject this argument.

Specifically, subsection (C) refers to “two or more
defendants,” “each defendant,” and “the defendants.” See

id. § 15-38-15(C) (“The jury, or the court if there is no
jury, shall ... specify the amount of damages; [ ] determine the
percentage of fault, if any, of [the] plaintiff and the amount
of recoverable damages[; and] ... where there is a verdict ...
for damages against two or more defendants for the same
indivisible injury, death, or damage to property, specify in
a separate verdict ... *545  the percentage of liability that
proximately caused the indivisible injury, death, damage to
property, or economic loss from tortious conduct ... that is
attributable to each defendant whose actions are a proximate
cause of the indivisible injury, death, or damage to property.
In determining the percentage attributable to each defendant,
any fault of the plaintiff ... will be included so that the total
of the percentages of fault attributed to the plaintiff and to the
defendants must be one hundred percent.” (emphasis added)).
There is no basis in our law for a plaintiff or a defendant to
add the plaintiff's employer as a party defendant.

In contrast, subsection (D) refers to a “potential tortfeasor.”
In prescribing the allocation of fault among parties and the
format of the jury form, if the legislature intended to allow
non-parties to be included on the jury verdict form, it would

have used terms other than “defendant” and “defendants”
in drafting subsection (C), just as it used the different term
—potential tortfeasor—in subsection (D). The legislature's
use of two separate terms makes clear that it intended two

separate meanings. See Powerex Corp. v. Reliant Energy
Servs., Inc., 551 U.S. 224, 232, 127 S.Ct. 2411, 168 L.Ed.2d
112 (2007) (“A standard principle of statutory construction
provides that identical words and phrases within the same
statute should normally be given the same meaning.”); Eagle
Container Co. v. Cnty. of Newberry, 379 S.C. 564, 570, 666
S.E.2d 892, 895–96 (2008) (“ ‘Words in a statute must be
construed in context,’ and ‘the meaning of particular terms in
a statute may be ascertained by reference to words associated
with them in the statute.’ ” (quoting S. Mut. Church Ins. Co.
v. S.C. Windstorm & Hail Underwriting Ass'n, 306 S.C. 339,
342, 412 S.E.2d 377, 379 (1991))).

Giving the words “defendant” and “defendants” a plain and
ordinary reading, we find **478  that subsection (C) allows
only a “defendant” or “defendants” to be listed on the jury
form and included in the allocation of fault. Moreover, given
the legislature's use of the term “defendant” in subsection (C),
it is reasonable to conclude that a “potential tortfeasor” under
subsection (D) cannot include the plaintiff's employer. To be
sure, the legislature could characterize a plaintiff's employer
in a way that would permit inclusion of the employer on the
verdict form, but the exclusivity provision of the Workers'
*546  Compensation Act forecloses the possibility of an

employer ever being a “potential tortfeasor.” To construe a
“potential tortfeasor” as including the plaintiff's employer
would create an irreconcilable conflict with the language
and purpose of our Workers' Compensation Act and would
be inconsistent with this Court's obligation to harmonize
statutory schemes whenever such a construction is consistent
with legislative intent. See Wilkinson v. E. Cooper Cmty.
Hosp., Inc., 410 S.C. 163, 173, 763 S.E.2d 426, 432 (2014)
(explaining the proper construction of two statutes is that
which “harmonizes the two statutes and is consistent with the
intent of the legislature”).

And finally, we respectfully reject Carus's reliance on a recent

decision from the Supreme Court of Georgia, Walker v.
Tensor Machinery, Ltd., 298 Ga. 297, 779 S.E.2d 651 (2015),
which reached a contrary result. Interpreting the relevant

provisions of Georgia law, the court held in Walker that “a
trier of fact [may] assign[ ] fault to a nonparty employer that
has immunity under the exclusive remedy provisions of the

Workers' Compensation Act.” Id. at 656. Notably, the court
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in Walker based its decision on a Georgia statute which
“directs the trier of fact to ‘consider the fault of all persons or
entities who contributed to the alleged injury or damages.’ ”

Id. at 652 (emphasis added) (quoting OCGA § 51-12-33(c)
(expressly allowing for assessment of fault against a nonparty
“regardless of whether the person or entity was, or could have
been, named as a party to the suit”)). In light of this crucial
language in Georgia's statutory apportionment scheme, the

result in Walker is understandable.

[12] In stark contrast, our legislature's use of the narrower

term “defendant” in section 15-38-15(C) of the South
Carolina Code evinces a legislative intent to allow allocation
of fault among only the parties to a lawsuit—not against

nonparties. Thus, we find that, under section 15-38-15(D),
a nonparty may be included in the allocation of fault only
where such person or entity is a “potential tortfeasor,” which,
under our law, excludes the plaintiff's employer who is
immune from suit under section 42-1-540 of the Workers'
Compensation Act.

IV.

The certified questions raise difficult issues, to be sure. We
have answered the questions based on our discernment of
*547  legislative intent, for these matters are largely policy

decisions for our legislature. See Widenhouse v. Colson, 405
S.C. 55, 58, 747 S.E.2d 188, 190 (2013) (“The primary
source of the declaration of the public policy of the state

is the General Assembly....” (quoting Citizens' Bank v.
Heyward, 135 S.C. 190, 204, 133 S.E. 709, 713 (1925))
(internal quotation marks omitted)). We trust the General
Assembly will respond to this opinion if it disagrees with our
interpretation of the statutes.

CERTIFIED QUESTIONS ANSWERED.

BEATTY, C.J., HEARN, J., and Acting Justice Jean H. Toal,
concur. Acting Justice Costa M. Pleicones, dissenting in a
separate opinion.

ACTING JUSTICE PLEICONES:

I respectfully dissent. As explained in Smith v. Tiffany, 4

I would hold that in order to give effect to the intent of
the General Assembly in enacting the 2005 amendments
to the South Carolina Contribution Among Tortfeasors Act,
we must permit a jury or fact-finder to make a fair and
logical apportionment of 100% of fault. In my opinion, such
fair apportionment requires allowing the defendant to argue
to the fact-finder that fault lies with an otherwise immune
third-party, and allowing the fact-finder to apportion **479
fault to that party, regardless of that party's immunity from
liability. Further, in my view, the fact that the immune third-
party's liability has been determined in another forum is
irrelevant to the General Assembly's policy decision that in a
tort lawsuit, the fact-finder must apportion 100% of the fault
among all potentially responsible parties. In short, I would
answer Certified Question One “No,” as I would allow the
employer to be a party to the action solely for the purpose of
apportioning fault. For the reasons discussed above, I would
answer Certified Questions Two and Four “Yes.” And finally,
I would answer Certified Question Three “No,” as I find the
question not germane to the apportionment of fault among all
potentially responsible parties.

All Citations

419 S.C. 527, 799 S.E.2d 468

Footnotes

1 More specifically, Totalox provides a food source for anaerobic bacteria in sewer systems that prevents the
anaerobic bacteria from producing foul-smelling hydrogen sulfide.

2 As the Town's sewage treatment needs increased, so did the corresponding need for storage capacity to
house Totalox. At the Town's request, Carus issued a proposal to install a large-volume storage tank at the
relevant wastewater treatment site in September 2009; however, the Town declined to order the tank, opting
instead to design and construct its own in-house system. The Town's employees devised a storage system
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using PVC pipes and fittings to connect fifteen portable containers. The Town did not consult Carus regarding
the design of the storage system, and Carus had no role in determining the Town's procedures governing
the container system. The valve that burst and allowed significant amounts of Totalox to escape was part of
this Town-designed PVC storage system.

3 “[S]ome insurance industry studies estimate that employers are ‘at fault’ in approximately 50% of employees'
product[-]related suits.” Thomas A. Eaton, Revisiting the Intersection of Workers' Compensation and Product
Liability: An Assessment of a Proposed Federal Solution to an Old Problem, 64 Tenn. L. Rev. 881, 886
(1997) (noting that employers often “select workplace products, determine the sorts of safety guards or
other protective devices that are placed on the product, train and supervise employees, maintain equipment,
and communicate warnings and instructions,” and arguing that this degree of involvement suggests that
employers are at least partially responsible for many workplace product-related injuries).

4 Op. No. 27715, 419 S.C. 548, 799 S.E.2d 479, 2017 WL 1489053 (Sup. Ct. filed April 26, 2017).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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355 S.C. 112
Supreme Court of South Carolina.

James W. BREEDEN, Jr.,
Employee, Respondent/Petitioner,

v.
TCW, INC./TENNESSEE EXPRESS,

Employer, and Granite State Insurance
Co., Carrier, Petitioners/Respondents.

No. 25652.
|

Heard Feb. 4, 2003.
|

Decided July 28, 2003.
|

Order Denying Rehearing July 28, 2003.

Synopsis
After workers' compensation claimant, who was awarded
lifetime benefits, settled with third-party tortfeasor, he moved
Workers' Compensation Commissioner to determine amount
of carrier's lien and to determine distribution scheme for
any remaining settlement proceeds. Commission reduced
carrier's lien and ordered remaining settlement proceeds be
placed in trust to pay future compensation. The Circuit Court,
Colleton County, Gerald C. Smoak, J., affirmed. The Court

of Appeals, 345 S.C. 201, 546 S.E.2d 657, affirmed in
part, reversed in part, and remanded. Both parties sought
writs of certiorari. Upon grant of writs, the Supreme Court,
Pleicones, J., held that: (1) carrier's lien did not include future
medical payments; (2) future medicals were to be included in
future compensation fund, which was not subject to lien; and
(3) once Commission determined that reduction of lien was
warranted, statute controlled percentage by which lien was to
be reduced.

Reversed in part and affirmed in part.

West Headnotes (9)

[1] Workers' Compensation Distinguished
from damages

Workers' compensation benefits do not include
all the various types of damages that may

be recovered in a personal injury suit against
a third party tortfeasor, such as pain and
suffering, disfigurement, medical expenses, and
lost earning capacity.

[2] Workers' Compensation Lien of
employer or insurer

Since a personal injury settlement with a third
party tortfeasor includes elements that are not
included in the workers' compensation benefits,
it follows that the carrier's lien should not always
be satisfied in full from the settlement proceeds.

[3] Workers' Compensation Lien of
employer or insurer

Workers' compensation carrier's lien against
funds from claimant's settlement with third party
tortfeasor included only those medical expenses
paid or accrued but not yet paid at time of
settlement, and did not include future medical
expenses. Code 1976, § 42–1–560(b).

[4] Workers' Compensation Lien of
employer or insurer

Term “future compensation benefits for the
same injury or death,” in subrogation statute
governing the calculation of the value of a
workers' compensation carrier's lien for the
purpose of establishing a fund from excess
third party settlement proceeds to pay future
compensation benefits, includes future medicals
in addition to economic compensation, as it
would be inequitable to allow the employee
to recover damages based on future medicals,
and then disallow recovery for the carrier. Code
1976, § 42–1–560(b).

[5] Workers' Compensation Lien of
employer or insurer

Future medical expenses are to be included
in the calculation of the value of a workers'
compensation carrier's lien for the purpose of
establishing a fund from excess third party
settlement proceeds to pay future medical
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compensation benefits. Code 1976, § 42–1–
560(g).

[6] Workers' Compensation Lien of
employer or insurer

Fund to pay future workers' compensation
medical compensation benefits from excess third
party settlement proceeds was not subject to
reduction provisions in statute allowing for
reduction of carrier's lien. Code 1976, § 42–1–
560(b, f, g).

[7] Workers' Compensation Lien of
employer or insurer

The Workers' Compensation Commission does
not need to follow specific Kirkland factors in
deciding whether or not it is equitable to reduce a
carrier's lien, but instead the Commission should
look at the policy behind subrogation, and judge
whether or not a reduction is warranted on a case-
by-case basis. Code 1976, 42–1–560(f).

[8] Workers' Compensation Lien of
employer or insurer

Whether a workers' compensation carrier has
actual exposure should not be a factor in
determining whether the carrier's lien on the
proceeds from a settlement with third-party
tortfeasor should be reduced; a carrier should not
be penalized for protecting its interests by buying
re-insurance.

[9] Workers' Compensation Lien of
employer or insurer

The Kirkland factors are a non-exclusive list,
which can be applied to determine whether it
is equitable to both parties and in the interests
of justice to reduce a workers' compensation
carrier's lien on proceeds from a settlement with
a third-party tortfeasor; once it is determined that
a reduction is appropriate, no decision is needed
on the amount of the reduction, rather there is a
mechanical application of the statute's formula.
Code 1976, § 42–1–560(f).
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D. Michael Kelly, of Columbia; Saunders Aldridge, of
Savannah; and William B. Harvey, III, of Beaufort, for
Respondent/Petitioner.

Opinion

Justice PLEICONES.

Respondent/Petitioner James Breeden (“Breeden”) was
awarded workers' compensation benefits from petitioners/
respondents TCW, Inc./Tennessee Express (“Employer”) and
Granite State Insurance Company (“Carrier”) for injuries he
sustained in an automobile accident. Breeden settled his claim
against the tortfeasor and notified the Workers' Compensation
Commission (“Commission”) of the settlement. Breeden
then moved the Commission to determine the amount of
Carrier's lien and to determine the distribution scheme of any
remaining settlement proceeds.

**381  The Commission reduced Carrier's lien and ordered
that the remaining settlement proceeds be placed in a trust
account to pay future compensation. The Commission further
found that “compensation” did not include future medical
expenses. The trial court affirmed. The Court of Appeals

affirmed in part, reversed in part, and remanded. Breeden
v. TCW, Inc./Tennessee Express, 345 S.C. 201, 546 S.E.2d
657 (Ct.App.2001). Breeden and Carrier each sought writs of
certiorari, both of which were granted. We reverse in part, and
affirm in part.

FACTS

On December 14, 1993, Breeden was injured when a
truck owned by Piggly Wiggly crossed the center line
and hit Breeden's truck head on. Breeden filed a workers'
compensation claim.

On July 28, 1995, Breeden filed a Form 50 1  alleging he was
totally disabled as a result of a traumatic physical brain injury
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and was awarded lifetime benefits pursuant to S.C.Code Ann.
§ 42–9–10 (Supp.2000). There was no appeal from this Order.

During this time, Breeden pursued a third party claim against
Piggly Wiggly. Piggly Wiggly had $11 million in *116
liability insurance coverage, and the parties acknowledge
liability was clear. Breeden alleged economic losses alone
that were in excess of $9 million, including future medical

expenses, and a range of total cognizable damages 2  from $18
to $25 million. The Commissioner held the total cognizable
damages were $13.5 million. No lawsuit was filed, and
Breeden's claim was settled for $4.2 million while his
wife's loss of consortium claim was settled for $1.8 million.
Breeden's attorney explained the claims were settled for such
a low amount compared to the amount of insurance available
because “[w]e had to. This family was coming apart at the
seams.”

After settling the third party claim against Piggly Wiggly,
Breeden notified the Commission of the settlement and
moved to have the Commission determine Carrier's lien and
the balance remaining to be paid to Carrier under S.C.Code
Ann. § 42–1–560(g) (1985). At the hearing, Breeden took
the position that Carrier's lien should be reduced using the
equitable reduction provision of S.C.Code Ann. § 42–1–
560(f) (1985). Both sides introduced detailed life care plans
projecting Breeden's future medical needs.

The Commission held that the probable future expenditures in
§ 42–1–560(g) were subject to the lien reduction provisions
of § 42–1–560(f). The Commission also held that under §
42–1–560, the Carrier's lien “does not include future medical
expenses which have not yet been incurred at the time of
third party settlement. Rather, the lien includes compensation,
both past and future, as defined by S.C.Code Ann. § 42–1–
100, and those medical expenses paid, or incurred but not
yet paid, at the time of the third party settlement.” Finally,
the Commission found that a reduction of Carrier's lien was
equitable to all parties concerned, and reduced the lien in the
same proportion as the third party settlement bore to the total

cognizable damages. 3

*117  The Court of Appeals agreed that the Carrier's lien
should be reduced but held that the Commission misapplied

the Kirkland 4  factors and the reduction formula and therefore
may have ordered an excessive reduction. The Court of
Appeals also held that the lien reduction subsection, § 42–
1–560(f), applies to future compensation. Finally, it held
that future medical expenses are to be **382  considered in

calculating the amount of Carrier's lien, and for the purpose
of establishing a fund to pay future compensation benefits.
The Court of Appeals remanded the case to the Commission
to recalculate the value of the lien.

LAW

South Carolina Code Ann. § 42–1–560 is a subrogation
statute. The injured employee may bring an action against a
third-party tortfeasor in order to recover from the ultimate
wrongdoer under § 42–1–560(b). If the employee recovers
in that action, whether through a judgment, settlement or
otherwise, “the carrier shall have a lien on the proceeds of any
recovery ... to the extent of the total amount of compensation,
including medical and other expenses, paid, or to be paid by
such carrier ... to the extent the recovery shall be deemed to be
for the benefit of the carrier.” S.C.Code Ann. § 42–1–560(b).
If the employee enters into a settlement for an amount less
than the employee's estimated total cognizable damages, then
the Commission may reduce the amount of the carrier's lien in
the proportion that the settlement bears to the Commission's
evaluation of the employee's total cognizable damages at law,
if the Commission finds that a reduction is equitable to all
parties and serves the interests of justice. § 42–1–560(f).

Once the lien and other specified expenses 5  are paid, any
balance remaining is placed into a fund which *118  shall be
“applied as a credit against future compensation benefits for
the same injury or death and shall be distributed as provided
in subsection (g).” § 42–1–560(b).

The policy issues surrounding subrogation in a workers'
compensation setting include imposing the burden of
payment upon the actual wrongdoer, and avoiding double
recovery for the injured employee. 12 Larson's Workers'
Compensation Law §§ 110.01–110.02. The “central objective
[of a subrogation statute] is to provide the mechanics that
will achieve ... the third party paying what it would normally
pay if no compensation question were involved; the employer
and carrier ‘coming out even’ by being reimbursed for their
compensation expenditure; and the employee getting any
excess of the damage recovery over compensation.” Id. at §
116.02.

[1]  [2]  Workers' compensation benefits do not include all
the various types of damages that may be recovered in a
personal injury suit against a third party tortfeasor. See, e.g.,
Garrett v. Limehouse & Sons, Inc., 293 S.C. 539, 360 S.E.2d
519 (Ct.App.1987)(The total cognizable damages at law are
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“damages which are legally recoverable in the type of action
in which the settlement occurs.”) For example, in a personal
injury suit, the “loss compensable in a personal injury action
includes such elements as pain and suffering, disfigurement,
medical expenses, and lost earning capacity.” F. Patrick
Hubbard & Robert L. Felix, The South Carolina Law of Torts
555 (2d ed.1997). The workers' compensation claimant's
benefits, however, fall into two categories “benefits to the
worker for physical injury, and benefits to the dependents in
case of death. Benefits for physical injury, in turn, are of two
kinds: wage-loss payments based on the concept of disability;
and payment of hospital and medical expenses occasioned
by any work-connected injury, regardless of wage loss or
disability.” Larson's, supra, § 80.01. Since a personal injury
settlement with a third party tortfeasor includes elements that
are not included in the workers' compensation benefits, it
follows that the carrier's lien should not always be satisfied
in full from the settlement proceeds. In Kirkland v. Allcraft
Steel, 329 S.C. 389, 496 S.E.2d 624 (1998), this Court set
out examples of factors to be considered by the Commission
when deciding whether or not it is “equitable to all parties
concerned and serve[s] the interests of justice” to reduce
the carrier's lien. *119  The four suggested factors included
“strength of the claimant's case, likelihood of third party
liability, claimant's desire to settle, and whether carrier is
unreasonably refusing to consent to the settlement.” Kirkland,
supra at 394, 496 S.E.2d at 626.

**383  ISSUES

I. Did the Court of Appeals err in including future medical
expenses in Carrier's lien under § 42–1–560(f)?

II. Did the Court of Appeals err in holding that the fund
established under § 42–1–560(g) is subject to the reduction
formula in § 42–1–560(f)?

III. Did the Court of Appeals err in its application of the
Kirkland factors?

ANALYSIS

I. Future Medical Expenses and Carrier's Lien
[3]  One of the questions before us is whether the Carrier's

lien, which can be discounted by subsection (f), includes
medicals that have not yet been incurred, and whether “future
compensation benefits” for which a fund is established under
subsection (g), includes future medical expenses. We find the

Commission properly held that the Carrier's lien includes only
those medical expenses paid or accrued but not yet paid at the
time of the third party settlement, and does not include future
medical expenses. Rather, future medicals are to be included
in the fund designated to pay future compensation benefits
under subsection (g).

Breeden argues that the definition of compensation in the fund
provided for in subsection (g) includes only future economic
benefits and not future medicals because that subsection of

§ 42–1–560 only uses the term compensation. 6  While this
argument is facially persuasive, we must decline to read the
statute that way. If we were to accept Breeden's argument that
‘compensation’ includes only that described in § 42–1–100,
*120  then there would be no reason for subsection (g) to

exist. 7  Under § 42–1–560(b), the Carrier's lien includes “the
total amount of compensation, including medical and other
expenses, paid, or to be paid by such carrier....” (emphasis
supplied). Pursuant to the statute the carrier's lien includes
the “total amount of compensation ... paid or to be paid.”
If we were to construe the language in subsection (b) to
include compensation only as set forth in § 42–1–100, then
the fund in subsection (g) would be unnecessary, as there
would be nothing to put into that fund. This is because all
of the compensation, including all future economic damages
and medicals, would be folded into the Carrier's lien, leaving
nothing for a fund under (g). We hold that the language
in § 42–1–560(f) must be read to require the Carrier's lien
to include those medical expenses paid, or accrued but not
yet paid, at the time of the settlement and does not include
medical expenses that have not yet accrued.

[4]  [5]  After the lien is calculated, and reduced if equitable,
“... any balance remaining after payment of necessary
expenses and satisfaction of the carrier's lien shall be applied
as a credit against future compensation benefits for the
same injury or death and shall be distributed as provided
in subsection (g) of this section.” S.C.Code Ann. § 42–1–
560(b). We hold that “future compensation benefits for the
same injury or death” includes future medicals in addition to
economic compensation. It would be inequitable to allow the
employee to recover damages based on future medicals, and
then disallow recovery for the Carrier. “The ‘compensation’
expenditure for which the insurer is entitled to reimbursement
includes not only wage benefits but hospital and medical
payments as well; this is usually expressly stated, but is the
correct result even if the reimbursement provision speaks
only of ‘compensation’ paid ... The obvious intention of
the legislature in these [subrogation] statutes is to make the
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insurer whole, not to repay the insurer certain selected and
stipulated parts of its compensation costs.” Larson's, supra, §
117.03. While we reverse the Court of Appeals to the extent
that it held future *121  medicals are included in the Carrier's
**384  lien we affirm the decision that future medicals are

to be included in establishing the amount of the fund under
§ 42–1–560(g).

II. Application of Lien Reduction to Future Compensation
[6]  We disagree with the Court of Appeals that the future

compensation fund established pursuant to § 42–1–560(g) is
subject to the lien reduction under § 42–1–560(f). Section 42–
1–560(f) permits reduction of the Carrier's lien as defined by
§ 42–1–560(b). Subsection (g) specifically states that “[w]hen
there remains a balance of five thousand dollars or more ...
after ... satisfaction of carrier's lien ... which is applicable
as a credit against future compensation benefits for the same
injury ... the entire balance shall in the first instance be paid
to the carrier by the third party.” (emphasis supplied). The
Carrier's lien is a separate pot of money that is not included
in the same pool of money creating the fund under subsection
(g). As we held above, future medicals are to be included
in the fund under subsection (g), but are not included in
the carrier's lien under subsection (f). Because the statute
clearly separates the carrier's lien from the fund for future
reimbursement, and because there is no provision for the
fund under subsection (g) to be reduced under subsection (f),
we reverse the Court of Appeals to the extent that it held
subsection (g) was subject to the reduction provisions under
subsection (f).

III. Kirkland Factors
[7]  In S.C.Code Ann. § 42–1–560(f), the General Assembly

set out the formula for if and how a carrier's lien may be
reduced. The Commission determines whether or not it is
equitable to both parties and in the interest of justice to reduce
the lien using, among other considerations, the four factors
suggested in Kirkland. The Commission is not required to
consider all of the factors, and is free to consider different
factors than the ones listed in Kirkland if implicated by
the facts. The Commission does not need to follow specific
Kirkland factors in deciding whether or not it is equitable to
reduce the carrier's lien, but instead the Commission should
look at the policy behind subrogation, and judge whether
or not a reduction is warranted on a case-by-case basis.
The *122  Commission should be given wide discretion in
deciding which factors to consider, and what weight to give
each factor. The factors are to be used only to decide whether

to reduce the lien and have no bearing on the amount of the

reduction. Section 42–1–560(f) sets forth a specific formula 8

that should be followed if the Commission determines that the

lien should be reduced. 9

In this case, the Court of Appeals correctly held that the
Commission erred in its application of some of the Kirkland
factors. The four suggested factors include “strength of the
claimant's case, likelihood of third party liability, claimant's
desire to settle, and whether carrier is unreasonably refusing
to consent to the settlement.” Kirkland, supra at 394, 496
S.E.2d at 626. The likelihood of third party liability weighs
against reduction of the lien because the employer should
not have to shoulder an undue proportion of the liability for
claimant's damages if there is clear third party liability. The
strength of the claimant's case also weighs against reduction
where the claimant has a strong case. The claimant's desire to
settle relates to the settlement with the third party, not against
the employer or carrier. This third factor weighs in favor of a
reduction of the lien in this case because Claimant needed to
settle for the benefit of his family. The fourth factor, whether
the carrier is unreasonably refusing to consent to a settlement,
weighs in favor of the equitable reduction of the lien, if the
Carrier is unreasonably refusing to agree to the settlement.

[8]  The Commission also considered three additional
factors: Carrier's conduct in fulfilling its statutory obligations;

whether **385  the Carrier has actual exposure 10 ; and, the
extent of the Claimant's injuries. The Court of Appeals held
that the first two factors should not be considered, and that
the third factor could be considered as a subset of the strength
of the *123  Claimant's case. We agree with the Court of
Appeals that whether the Carrier has actual exposure should
not be a factor in determining whether the lien should be
reduced. A carrier should not be penalized for protecting
its interests by buying re-insurance. However, the Court of
Appeals erred in determining that the Commission should not
have considered the carrier's conduct in fulfilling its statutory
obligations, and the extent of the claimant's injuries. Once
again, the Commission should apply only factors implicated
by the evidence in the case before it, and apply these on a
case-by-case basis.

Both the Commission and the Court of Appeals held that
it was equitable to reduce the lien, after application of the
Kirkland factors. We agree. Because we hold that the Kirkland
factors only apply to the determination of whether to reduce
the lien, and not to the amount by which to reduce it, we
reverse the Court of Appeals to the extent that it remanded the
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case to the Commission to determine the percentage by which
the lien should be reduced. However, we uphold the Court
of Appeals' decision that a reduction in the Carrier's lien is
warranted, and reinstate the Commission's determination that
the lien should be reduced by a factor of .31.

CONCLUSION

[9]  We hold the Kirkland factors are a non-exclusive list,
which can be applied to determine whether it is equitable
to both parties and in the interests of justice to reduce the
lien. Once it is determined that a reduction is appropriate, no
decision is needed on the amount of the reduction, rather there
is a mechanical application of the statute's formula. We hold
that future medicals are not included in the carrier's lien under
subsection (f), only those medicals which have already been
paid or accrued but not yet paid at the time of the settlement.
We also hold that future medicals are to be included in the
future compensation fund under subsection (g), which is not
subject to the lien reduction under subsection (f).

We reinstate the Commission's calculation of the Carrier's
lien to include compensation, paid and accrued but not yet
*124  paid, and medical benefits paid, or accrued but not

yet paid. We also reinstate the Commission's determination of
the factor by which the lien should be reduced. However, the
Commission must recalculate the fund under subsection (g)
to include future medical benefits. We remand this case to the
Commission for proceedings consistent with this opinion.

TOAL, C.J., MOORE, WALLER and BURNETT, JJ., concur.

ORDER

We deny the Petition for Rehearing but withdraw Opinion
Number 25652 filed May 19, 2003, in order to clarify
one point. The new opinion removes the language stating
“reduced the lien by a factor of .31” and replaces the language
with “reduced the lien in the same proportion as the third party
settlement bore to the total cognizable damages.” Also, in
footnote 3, the new opinion removes the language “therefore,
the lien was reduced by a factor of .31” and replaces it with
“therefore, the amount of the reduced lien was computed by
multiplying the original lien by .31.”

IT IS SO ORDERED.

/s/ JEAN H. TOAL, C.J.
/s/ JAMES E. MOORE, J.

/s/ JOHN H. WALLER, JR., J.

/s/ E.C. BURNETT, III, J.

/s/ COSTA M. PLEICONES, J.

All Citations

355 S.C. 112, 584 S.E.2d 379

Footnotes

1 A Form 50 is an Employee's Notice of Claim and/or Request for Hearing.
2 The total cognizable damages are “those damages which are legally recoverable in the type of action in which

[a] settlement occurs.” Garrett v. Limehouse & Sons, Inc., 293 S.C. 539, 360 S.E.2d 519 (Ct.App.1987).
3 The formula in § 42–1–560(f) applies if the settlement amount is less than employee's estimated total

damages. The formula is: (third party settlement divided by total cognizable damages)lien—carrier's share of
attorney's fees and costs = recovery by carrier. In this case, the total cognizable damages were set at $13.5
million, and the settlement was for $4.2 million. 4,200,000/13,500,000=.3111. Therefore, the amount of the
reduced lien was computed by multiplying the original lien by .31.

4 Kirkland v. Allcraft Steel, 329 S.C. 389, 496 S.E.2d 624 (1998).
5 These expenses include reasonable and necessary expenses, including attorney's fees, incurred in effecting

recovery. § 42–1–560(b).
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6 The definition of “compensation” under § 42–1–100 is “the money allowance payable to an employee or to
his dependents as provided for in this Title and includes funeral benefits provided in this Title.”

7 We must construe a statute to give effect to all of its provisions. Nexsen v. Ward, 96 S.C. 313, 80 S.E. 599
(1914). “[E]very word, clause, and sentence must be given some meaning, force, and effect, if it can be done
by any reasonable construction.” Id.

8 See supra note 3.
9 The Court of Appeals incorrectly stated that the Kirkland factors should be considered “in deciding whether

or in what amount to reduce the lien.” Breeden, supra, at 208, 546 S.E.2d at 661 (emphasis supplied).
10 In this case, there was evidence that the claim was re-insured by the Carrier.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Total third-party recovery  $750,000 
 
Divided  
 
Total Cognizable Damages  $1,000,000 
     75% 
 
Total carrier lien   $102,440.76 
 
X 
 
Percentage of above                              75% 
Carrier Recovery   $76,830.57 
 
Carrier Recovery   $76,830.57 
X 
Percentage of Attorney Fee                                33.33%                            
     $25,607.63 
 
Carrier recovery   $76,830.57 
Divided by 
Total Third Party Settlement  $750,000 
     .10 
 
Percentage above   .10 
X 
Costs of Litigation   $17,223.03 
Carrier share of costs   $1,722.30 
 
Carrier recovery   $76,830.57 
- 
Attorney Fee Attributable to Carrier $25,607.63 
 
- 
Carrier Share of Costs   $1,722.30 
 
Net Payable to Carrier   $49,500.64 
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SHORT, J.

        [400 S.C. 52]The dependents of Gregory 
Collins (deceased) filed this workers' 
compensation claim against West Expedited & 
Delivery Service, Inc. (West), Seko Worldwide, 
Federal Insurance Co., Seko Charlotte (Seko), 

Nationwide Mutual Insurance Co., and the South 
Carolina Workers' Compensation Uninsured 
Employers' Fund (the Fund). The Fund appeals 
the order of the Appellate Panel of the South 
Carolina Workers' Compensation Commission 
(the Commission), arguing it erred in: (1) finding 
Collins was not Seko's statutory employee; (2) 
finding [400 S.C. 53]the “going and coming rule” 
barred Collins' recovery as to West, but not as to 
Seko; (3) finding Collins was a “traveling 
employee” as to West, but not as to Seko; (4) 
finding the method of payment was dispositive in 
determining the statutory employment 
relationship; (5) applying Georgia law; and (6) 
finding Collins would have been a gratuitous 
worker if considered a statutory employee of Seko 
at the time of his accident. We reverse.

FACTS

        Collins, a South Carolina resident, was hired 
by West, a South Carolina expedited delivery 
company, to drive a delivery van. Seko Charlotte 
(Seko) contracted with West for a delivery of parts 
from Ina Bearing Company in Spartanburg, South 
Carolina, to Wauwatosa and Menomonee Falls, 
Wisconsin. On September 7, 2007, Collins picked 
up the parts and delivered them to Seko's 
customers in Wisconsin. While driving back to 
South Carolina on September 8, Collins was killed 
in an automobile accident. This claim was filed. At 
the time of the accident, West's workers' 
compensation coverage had 
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lapsed, and the Fund participated in the case.

        Ronald Burks, Seko's general manager, 
testified that Seko is a transportation logistics 
company providing regional, national, and 
international transportation services. Seko 
employed three drivers among its sixteen 
employees. These drivers made deliveries within a 
hundred miles of Charlotte. Seko subcontracted 
longer trips to companies such as West.

        Burks testified West provided “express hot 
deliver[y]” services, which are required when a 
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customer needs immediate delivery and cannot 
wait for a full truck load to deliver in their area. 
As he explained, West provided services for cargo 
that “needs to get ... somewhere faster than an 
LTL [less than a truck load] truck would” be able 
to deliver.

        Burks testified Seko did not have a written 
contract with West. Seko paid West $1.20 per 
loaded mile, one way. Seko utilized West's 
services approximately two to three times per 
month and contracted with four or five companies 
comparable to West, similarly paying them per 
mile, one way. Seko's contention was that once a 
delivery was made, its agreement with West 
ceased. In this case, Collins had no cargo in the 
van during the return trip to South Carolina, and 
Seko [400 S.C. 54]accordingly maintained he was 
no longer its statutory employee.

        Burks admitted that if Collins had been 
Seko's employee at the time of the injury, he 
would have a valid workers' compensation claim 
against Seko. He conceded that the Seko drivers 
were covered by Seko's workers' compensation 
insurance on their entire trips, rather than just on 
the way to the delivery site. Burks admitted he 
knew West's drivers would return to South 
Carolina because they were based here, but 
insisted Seko's relationship with Collins ceased 
after he made his deliveries in Wisconsin. Burks 
conceded such deliveries were an important and 
necessary part of Seko's business.

        West's president, Morris West, testified the 
drivers generally do not have cargo on their 
return trips to South Carolina, and in Collins' 
case, he did not have cargo on his return trip. 
Morris also testified West was free to contract 
with another company for return loads, and Seko 
had no relationship with his drivers once a 
delivery was made.

        The single commissioner found Seko was 
Collins' statutory employer. Seko appealed to the 
Commission. At the hearing before the 
Commission, Seko conceded it was Collins' 
statutory employer for the trip from South 

Carolina to Wisconsin. It maintained Collins was 
West's employee during the return trip.

        Seko argued it no longer had control over 
Collins after his delivery in Wisconsin, and its 
status as a statutory employer thus ceased upon 
delivery. The Fund argued the issue of control was 
not relevant to a determination of statutory 
employment.

        The Commission found Collins was Seko's 
statutory employee during his trip to Wisconsin, 
but Seko did not maintain the degree of control 
over Collins during the return trip to continue the 
employment relationship. Furthermore, the 
Commission found Collins was no longer Seko's 
employee within the “going and coming rule.” 
Finding this a case of first impression in South 
Carolina, the Commission relied on Georgia and 
North Carolina law to conclude Collins was no 
longer Seko's statutory employee at the time of 
the accident. Therefore, the Commission found 
the Fund was liable for the claim. The Fund 
appealed.

[400 S.C. 55]STANDARD OF REVIEW

         Coverage under the Workers' Compensation 
Act (the Act) depends on the existence of an 
employment relationship. Posey v. Proper Mold 
& Eng'g, Inc., 378 S.C. 210, 216, 661 S.E.2d 395, 
398 (Ct.App.2008). “Whether or not an 
employer-employee relationship exists is a 
jurisdictional question.” Id. Where the issue 
involves jurisdiction, the appellate court can take 
its own view of the preponderance of the 
evidence. Id. at 216–17, 661 S.E.2d at 399. “It is 
the policy of South Carolina courts to resolve 
jurisdictional doubts in favor of the inclusion of 
employers and employees under the Workers' 
Compensation Act.” Id. at 217, 661 S.E.2d at 
399;see 
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Wilkinson ex rel. Wilkinson v. Palmetto State 
Transp. Co., 382 S.C. 295, 300, 676 S.E.2d 700, 
702 (2009) (rejecting the analytical framework of 
distinguishing between an employee and an 
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independent contractor that “most assuredly 
skews the analysis to a finding of employment” 
while “remain[ing] sensitive to the general 
principle sanctioned by the Legislature that 
workers' compensation laws are to be construed 
liberally in favor of coverage”).

LAW/ANALYSIS

         The Fund argues the Commission erred in 
finding Collins was no longer Seko's statutory 
employee at the time of his accident. We agree.

         Statutory employment is an exception to the 
general rule that coverage under the Act requires 
the existence of an employer-employee 
relationship. Posey v. Proper Mold & Eng'g, Inc., 
378 S.C. 210, 217, 661 S.E.2d 395, 399 
(Ct.App.2008). “The statutory employee doctrine 
converts conceded non-employees into employees 
for purposes of the Workers' Compensation Act. 
The rationale is to prevent owners and 
contractors from subcontracting out their work to 
avoid liability for injuries incurred in the course 
of employment.” Glass v. Dow Chem. Co., 325 
S.C. 198, 201 n. 1, 482 S.E.2d 49, 50 n. 1 (1997). 
“The effect of these [statutory employment] 
provisions when brought into operation is to 
impose the absolute liability of an immediate 
employer upon the owner and/or general 
contractor although it was not in law the 
immediate [400 S.C. 56]employer of the injured 
workman.” Parker v. Williams & Madjanik, Inc., 
275 S.C. 65, 72, 267 S.E.2d 524, 527–28 (1980).

        The statutory employment section of the Act 
provides:

        When any person, in this section ... referred 
to as “owner,” undertakes to perform or execute 
any work which is a part of his trade, business or 
occupation and contracts with any other person 
(in this section ... referred to as “subcontractor”) 
for the execution or performance by or under 
such subcontractor of the whole or any part of the 
work undertaken by such owner, the owner shall 
be liable to pay to any workman employed in the 
work any compensation under this Title which he 

would have been liable to pay if the workman had 
been immediately employed by him.

S.C.Code Ann. § 42–1–400 (1985).

         The Commission found Collins was not 
Seko's statutory employee based primarily on 
Seko's lack of control over Collins at the time of 
his accident. See Wilkinson, 382 S.C. at 299, 676 
S.E.2d at 702 (recognizing the four-factor test to 
determine whether a worker is an employee or an 
independent contractor: (1) right to, or exercise 
of, control; (2) furnishing of equipment; (3) 
method of payment; and (4) right to fire).1 The 
Commission also relied on case law from Georgia 
and North Carolina to find no statutory 
employment relationship. In Farmer v. Ryder 
Truck Lines, Inc., 245 Ga. 734, 266 S.E.2d 922 
(1980), the Georgia Supreme Court began its 
analysis of control stating the statutory 
employment statute was inapplicable[400 S.C. 
57]in that case. Farmer, 266 S.E.2d at 924. In 
Lewis v. Barnhill, 267 N.C. 457, 148 S.E.2d 536 
(1966), the North Carolina Supreme Court 
employed the borrowed servant doctrine 2 
without mentioning a statutory employment
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statute in Lewis' tort action. Lewis, 148 S.E.2d at 
543.

        We find the Commission erroneously utilized 
the “employee/independent contractor” test to 
determine whether Collins was Seko's statutory 
employee. We also find neither the Georgia nor 
North Carolina case relied on by the Commission 
is dispositive.

        In Voss v. Ramco, Inc., 325 S.C. 560, 566, 
482 S.E.2d 582, 585 (Ct.App.1997), this court 
found that whether the employee was an 
independent contractor of the alleged statutory 
employer was irrelevant. The court concluded 
that “section 42–1–400 imposes liability on an 
upstream employer if the injured worker is an 
employee of the subcontractor, but not if the 
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worker is an independent contractor of the 
subcontractor.” 325 S.C. at 566–67, 482 S.E.2d at 
585. The Fourth Circuit Court of Appeals likewise 
stated that whether the statutory employer 
exercised control over the employee is not the 
issue in South Carolina:

        Suffice it to say that no South Carolina case 
has been found involving this statute in which an 
owner's liability either for payment of 
compensation or tort damages has been made to 
rest upon the degree of control retained by the 
owner over the injured employee of a 
subcontractor. On the contrary, once it is 
established that the work being done by the 
subcontractor is a part of the owner's general 
business, the employees of the subcontractor 
become statutory employees of the owner even 
though their immediate employer is an 
independent contractor.

Corollo v. S.S. Kresge Co., 456 F.2d 306, 311 (4th 
Cir.1972).

         Once the Commission determined Collins 
was an employee of Seko's subcontractor, West, 
which the parties in this [400 S.C. 58]case did not 
dispute, the Commission should have looked to 
whether Collins' activities were part of Seko's 
trade, business, or occupation. SeeS.C.Code Ann. 
§ 42–1–400 (1985) (providing statutory 
employment requires the claimant to be engaged 
in an activity that “is a part of [Seko's] trade, 
business[,] or occupation”). South Carolina has 
applied three tests and concludes the statutory 
requirement is met if the activity (1) is an 
important part of the owner's business or trade; 
(2) is a necessary, essential, and integral part of 
the owner's business; or (3) has previously been 
performed by the owner's employees. Olmstead v. 
Shakespeare, 354 S.C. 421, 424, 581 S.E.2d 483, 
485 (2003). If the activity meets any of these 
three criteria, the injured employee qualifies as a 
statutory employee. Id. In this case, Burks 
admitted deliveries like the one Collins made 
were an important and necessary part of Seko's 
business. We agree that Seko's utilization of 

West's services two to three times per month for 
“express hot deliveries” is an important part of 
Seko's delivery business. Accordingly, we find 
Collins was Seko's statutory employee during the 
entire trip. See Voss, 325 S.C. at 568, 482 S.E.2d 
at 586 (finding a manufacturer of small 
equipment was the statutory employer of field 
salespeople because selling the equipment was an 
essential part of the manufacturer's business); 
Marchbanks v. Duke Power Co., 190 S.C. 336, 
351, 2 S.E.2d 825, 837–38 (1939) (affirming the 
trial court's finding that maintenance of Duke 
Power's transmission lines and utility poles was 
an important and essential part of its trade or 
business and, therefore, finding Duke Power the 
statutory employer of the employee of a 
subcontractor hired to paint utility poles).

CONCLUSION

        Based on the foregoing, we find the 
Commission employed improper analyses in 
reversing the single commissioner. Under our 
own view of the preponderance of the evidence, 
we find Collins was Seko's statutory employee. 
Accordingly, we reverse the Commission and 
reinstate the single commissioner's order.

        REVERSED.

HUFF, J., concurs.

[400 S.C. 59]

        [732 S.E.2d 635]

FEW, C.J., concurring.

        I concur in the majority opinion. I write 
separately to further explain why it was error for 
the commission to use the independent contractor 
test to determine whether Collins was Seko's 
statutory employee. There is no reason to 
consider whether a claimant is a statutory 
employee unless the claimant or his direct 
employer has an independent contractor 
relationship with the defendant. Therefore, it is 
nonsensical to determine Collins was not the 
statutory employee of Seko because of the 
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independent contractor relationship between 
Seko and West. Rather, Collins can be a statutory 
employee of Seko only if there is an independent 
contractor relationship between Seko and West.

--------

Notes:

        1. In discussing the going and coming, 
gratuitous worker, and traveling employee 
doctrines, the Commission likewise focused on 
Seko's method of payment or control over Collins 
at the time of the accident. See Whitworth v. 
Window World, Inc., 377 S.C. 637, 641, 661 
S.E.2d 333, 336 (2008) (“Under the going and 
coming rule, an employee going to or coming 
from the place where his work is to be performed 
is not engaged in performing any service growing 
out of and incidental to his employment. 
Therefore, an injury sustained by accident at such 
time is not compensable under the Workers' 
Compensation Act because it does not arise out of 
and in the course of his employment.”); Kirksey v. 
Assurance Tire Co., 314 S.C. 43, 45, 443 S.E.2d 
803, 804 (1994) (holding gratuitous workers are 
not employees); Hall v. Desert Aire, Inc., 376 S.C. 
338, 357, 656 S.E.2d 753, 762 (Ct.App.2007) (“It 
is well settled that ‘traveling employees are 
generally within the course of their employment 
from the time they leave home on a business trip 
until they return, for the self-evident reason that 
the traveling itself is a large part of the job.’ ”) 
(quoting Arthur Larson, Larson's Worker[s]' 
Compensation Law, § 14.01 (Lexis–Nexis 2004)).

        2. Under South Carolina's borrowed servant 
doctrine, “when a general employer lends an 
employee to a special employer, that special 
employer is liable for workers' compensation if: 
(1) there is a contract of hire between the 
employee and the special employer; (2) the work 
being done by the employee is essentially that of 
the special employer; and (3) the special employer 
has the right to control the details of the 
employee's work.” Cooke v. Palmetto Health 
Alliance, 367 S.C. 167, 175, 624 S.E.2d 439, 443 

(Ct.App.2005).



SC Code 42-1-400 Liability of owner to workmen of subcontractor 
(South Carolina Code of Laws (2022 Edition))

§ 42-1-400. Liability of owner to workmen of subcontractor 

When any person, in this section and Sections 42-1-420 and 42-1-430 
referred to as "owner," undertakes to perform or execute any work which is a 
part of his trade, business or occupation and contracts with any other person 
(in this section and Sections 42-1-420 to 42-1-450 referred to as 
"subcontractor") for the execution or performance by or under such 
subcontractor of the whole or any part of the work undertaken by such 
owner, the owner shall be liable to pay to any workman employed in the 
work any compensation under this title which he would have been liable to 
pay if the workman had been immediately employed by him.

History: 

1936 (39) 1231; 1942 Code Section 7035-22; 1952 Code Section 72-111; 1962 
Code Section 72-111. 



SC Code 42-1-540 Employee's rights and remedies under title 
exclude all others against employer (South Carolina Code of Laws 

(2022 Edition))

§ 42-1-540. Employee's rights and remedies under title exclude all 
others against employer 

The rights and remedies granted by this title to an employee when he and 
his employer have accepted the provisions of this title, respectively, to pay 
and accept compensation on account of personal injury or death by accident, 
shall exclude all other rights and remedies of such employee, his personal 
representative, parents, dependents or next of kin as against his employer, 
at common law or otherwise, on account of such injury, loss of service or 
death. Provided, however, this limitation of actions shall not apply to 
injuries resulting from acts of a subcontractor of the employer or his 
employees or bar actions by an employee of one subcontractor against 
another subcontractor or his employees when both subcontractors are hired 
by a common employer.

History: 

1974 (58) 2258; 1936 (39) 1231; 1942 Code Section 7035-11; 1952 Code 
Section 72-121; 1962 Code Section 72-121. 



SC Code 42-1-550 Rights against third persons prior to award 
(South Carolina Code of Laws (2022 Edition))

§ 42-1-550. Rights against third persons prior to award 

When an employee, his personal representative or other person may have a 
right to recover damages for injury, loss of service or death from any person 
other than the employer, he may institute an action at law against such third 
person before an award is made under this title and prosecute it to its final 
determination.

History: 

1936 (39) 1231; 1942 Code Section 7035-11; 1952 Code Section 72-122; 1962 
Code Section 72-122. 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Code of Laws of South Carolina 1976 Annotated  

Title 42. Workers' Compensation 

 Chapter 1. General Provisions 
 Article 3. Application and Effect of Title 

Code 1976 § 42-1-560 

§ 42-1-560. Right to compensation not affected by liability of third party; rights and remedies against 

third party. 

Currentness 

(a) The right to compensation and other benefits under this title shall not be affected by the fact that the injury or 

death is caused under circumstances creating a legal liability in some person, other than the employer or another 

person exempt from liability under Section 42-1-540 to pay damages therefor, the person so liable being hereinafter 

referred to as the third party. The respective rights and interests of the injured employee, or, in the case of his death, 

his dependents and any person entitled to sue therefor, and of the employer or person, association, corporation or 

carrier liable for the payment of compensation and other benefits under this title, hereinafter called the “carrier,” in 

respect to the cause of action and the damages recovered shall be as provided by this section. 

  

(b) The injured employee or, in the event of his death, his dependents, shall be entitled to receive the compensation 

and other benefits provided by this title and to enforce by appropriate proceedings his or their rights against the third 

party; provided, that action against the third party must be commenced not later than one year after the carrier 

accepts liability for the payment of compensation or makes payment pursuant to an award under this title, except as 

hereinafter provided. In such case the carrier shall have a lien on the proceeds of any recovery from the third party 

whether by judgment, settlement or otherwise, to the extent of the total amount of compensation, including medical 

and other expenses, paid, or to be paid by such carrier, less the reasonable and necessary expenses, including 

attorney fees, incurred in effecting the recovery, and to the extent the recovery shall be deemed to be for the benefit 

of the carrier. Attorney fees owed and payable by the carrier to the attorneys effecting the recovery shall be set by 

the commission but shall not exceed one third of the total claim amount paid by the carrier to the injured employee. 

Such fees shall be paid from the funds recovered by the carrier. Any balance remaining after payment of necessary 

expenses and satisfaction of the carrier's lien shall be applied as a credit against future compensation benefits for the 

same injury or death and shall be distributed as provided in subsection (g). Notice of the commencement of the 

action shall be given within thirty days thereafter to the Workers’ Compensation Commission, the employer and 

carrier upon a form prescribed by the Workers’ Compensation Commission. 
  

(c) If, prior to the expiration of the one-year period referred to in subsection (b), or within thirty days prior to the 

expiration of the time in which such action may be brought, the injured employee, or, in event of his death, the 

person entitled to sue therefor shall not have commenced action against or settled with the third party, the right of 

action of the injured employee, or, in event of his death, the person entitled to sue therefor shall pass by assignment 

to the carrier; provided, that the assignment shall not occur less than twenty days after the carrier has notified the 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/SouthCarolinaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/SouthCarolinaStatutesCourtRules?guid=NF121A9D04F1E11DBB1E7E6FA41A6AA51&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/SouthCarolinaStatutesCourtRules?guid=NF13643404F1E11DBB1E7E6FA41A6AA51&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/SouthCarolinaStatutesCourtRules?guid=NF25DD3504F1E11DBB1E7E6FA41A6AA51&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS42-1-540&originatingDoc=NF40EF4C04FD911DBB1E7E6FA41A6AA51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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injured employee or, in the event of his death, his personal representative or other person entitled to sue therefor in 

writing, by personal service or by registered or certified mail that failure to commence such action will operate as an 

assignment of the cause of action to the carrier. Prior to the expiration of ninety days after the assignment, the carrier 

shall give the Workers’ Compensation Commission, the injured employee, or, in event of his death, his dependents 

and any other person entitled to sue therefor notice, upon a form prescribed by the Workers’ Compensation 

Commission, that action has been or will be commenced against the third party. Failure to give this notice, or to 

commence the action at least thirty days prior to the expiration of the time within which such action may be brought, 

shall operate as a reassignment of the right of action to the injured employee, or, in event of his death, his personal 

representative or other person entitled to sue therefor, and the rights and obligations of the parties shall be as 

provided by subsection (b) of this section. 
  

If the carrier as assignee recovers in an action: 

  

(1) for injury, an amount in excess of the sum of the total of benefits paid or provided the injured employee and the 

reasonable expenses, including attorneys' fees, incurred in making such recovery; or 

  

(2) for death, an amount on behalf of the dependents of the employee in excess of the benefits paid the dependents, 

and the reasonable expenses, including attorneys' fees, incurred in making the recovery, the excess shall be applied 

as a credit against future compensation and other benefits for the same injury or death and shall be distributed in 

accordance with subsection (g). 

  

(d) If the persons entitled to share in the proceeds of an action brought under subsections (b) or (c) for death of the 

employee include any person who was not a dependent of the deceased employee, such person's share of any 

recovery made in the action, less a rateable share of the reasonable expenses incurred in making the recovery, shall 

be paid to the person or to the personal representative of the deceased. 
  

(e) The injured employee, or, in event of his death, his dependents, and the carrier may, by agreement approved by 

the Workers’ Compensation Commission, or in event of a settlement made during actual trial of the action against 

the third party, approved by the presiding judge at the trial, provide for distribution of the proceeds of any recovery 

in the action different from that prescribed by subsection (b) or (c). 
  

(f) If the third party, with notice or knowledge of the carrier's lien, and the employee, or, in the event of his death his 

personal representative or person entitled to sue therefor make a compromise settlement without the written consent 

of the carrier for an amount less than the total of the compensation to which he or they are entitled under this title 

because of such injury or death, the settlement shall be invalid as against the carrier, which shall be entitled to 

maintain an action against the third party to recover the amount of compensation for which the carrier is liable under 

this title, less the amount actually inuring to the benefit of the carrier from the proceeds of the settlement. 

  
At the trial the fact of settlement shall be prima facie evidence that the injury was proximately caused by a breach of 

duty owed to the employee or a warranty given by the third party. 

  
The carrier shall not unreasonably refuse to approve a proposed compromise settlement with the third party. The 

injured employee or his dependents may make written application to the Workers’ Compensation Commission for a 
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finding that a proposed compromise settlement with the third party is reasonable and fair to all parties. If the 

Workers’ Compensation Commission, after such inquiry as it deems necessary, and after hearing if demanded by 

either the carrier, the injured employee or his dependents, finds the proposed settlement reasonable and fair, it shall 

be deemed to have been approved by the carrier. 

  

Notwithstanding other provisions of this item, where an employee or his representative enters into a settlement with 

or obtains a judgment upon trial from a third party in an amount less than the amount of the employee's estimated 

total damages, the commission may reduce the amount of the carrier's lien on the proceeds of such settlement in the 

proportion that such settlement or judgment bears to the commission's evaluation of the employee's total cognizable 

damages at law. Any such reduction shall be based on a determination by the commission that such reduction would 

be equitable to all parties concerned and serve the interests of justice. 

  

(g) When there remains a balance of five thousand dollars or more of the amount recovered from a third party by the 

beneficiary or carrier after payment of necessary expenses, and satisfaction of the carrier's lien and payment of the 

share of any person not a beneficiary under this title, which is applicable as a credit against future compensation 

benefits for the same injury or death under either subsection (b) or subsection (c), the entire balance shall in the first 

instance be paid to the carrier by the third party. The present value of all amounts estimated by the Workers’ 

Compensation Commission to be thereafter payable as compensation, with the present value to be computed in 

accordance with a schedule prepared by the Workers’ Compensation Commission, shall be held by the carrier as a 

fund to pay future compensation as it becomes due, and to pay any sum finally remaining in excess thereof to the 

beneficiaries. 
  

As soon as the Workers’ Compensation Commission has fixed the amount to be held by the carrier in this fund, or 

determined that no future compensation will be due, the excess of the third party recovery over the total amount 

necessary for payment of necessary expenses, satisfaction of the carrier's lien, and payment of the share of any 

person not a beneficiary under this title and creation of such fund, if any, shall be paid forthwith to the beneficiary 

but shall continue to constitute a credit against future compensation benefits for the same injury or death as to any 

compensation liability that may exist after the fund has been exhausted. 
  

(h) If death results from the injury and if the employee leaves no dependents entitled to benefits under this title, the 

carrier shall have a right of action against the third party for any amounts paid into the second-injury fund 

established by Section 42-1-380 and for reasonable funeral expenses and medical benefits actually paid by the 

carrier. The cause of action shall be in addition to any cause of action of the legal representative of the deceased. 

This right may be enforced in any action of law brought against the third party within two years after the death of 

the employee. 

  

Credits 
HISTORY: 1962 Code § 72-126.1; 1969 (56) 622; 1974 (58) 2236; 1978 Act No. 522 § 5. 

  

Notes of Decisions (33) 

Code 1976 § 42-1-560, SC ST § 42-1-560 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS42-1-380&originatingDoc=NF40EF4C04FD911DBB1E7E6FA41A6AA51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=NF40EF4C04FD911DBB1E7E6FA41A6AA51&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Search)
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Current through 2022 Act No. 268, subject to final approval by the Legislative Council, technical revisions by the 

Code Commissioner, and publication in the Official Code of Laws. 
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SC Code 42-5-10 Employer shall secure payment of 
compensation; extent of liability (South Carolina Code of Laws 

(2022 Edition))

§ 42-5-10. Employer shall secure payment of compensation; 
extent of liability 

Every employer who accepts the compensation provisions of this title shall 
secure the payment of compensation to his employees in the manner 
provided in this chapter. While such security remains in force he or those 
conducting his business shall only be liable to any employee who elects to 
come under this title for personal injury or death by accident to the extent 
and in the manner specified in this title.

History: 

1936 (39) 1231; 1942 Code Section 7035-10; 1952 Code Section 72-401; 1962 
Code Section 72-401. 



SC Code 42-5-40 Penalty for failure to secure payment of 
compensation (South Carolina Code of Laws (2022 Edition))

§ 42-5-40. Penalty for failure to secure payment of compensation 

Any employer required to secure the payment of compensation under this 
title who refuses or neglects to secure such compensation shall be punished 
by a fine of one dollar for each employee at the time of the insurance 
becoming due, but not less than ten dollars nor more than one hundred 
dollars for each day of such refusal or neglect, and until the same ceases, and 
he shall be liable during continuance of such refusal or neglect to an 
employee either for compensation under this title or at law in an action 
instituted by the employee or his personal representative against such 
employer to recover damages for personal injury or death by accident and in 
any such action such employer shall not be permitted to defend upon any of 
the grounds mentioned in Section 42-1-510.

The fine provided in this section may be assessed by the commission in an 
open hearing with the right of review and appeal as in other cases. All fines 
collected pursuant to this section must be submitted to the general fund.

History: 

2007 Act No. 111, Pt I, Section 15, eff July 1, 2007, applicable to injuries that 
occur on or after that date; 1936 (39) 1231; 1942 Code Section 7035-71; 1952 
Code Section 72-404; 1962 Code Section 72-404. 
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THOMAS, J.:

[432 S.C. 125]

Stephany A. Connelly (Connelly) and James M. 
Connelly (collectively, Respondents) filed this 
declaratory judgment action against The Main 

Street America Group (MSA), Old Dominion 
Insurance Company (Old Dominion), Allstate Fire 
and Casualty Insurance Company (Allstate) 
(collectively, Insurers), Debbie Cohn, and Freya 
Trezona.1 Insurers appeal the trial court's grant of 
summary judgment to Respondents. Insurers 
argue the trial court erred in (1) finding legal 
entitlement to recovery is not a condition 
precedent to recovery of uninsured motorist 
coverage; (2) finding the immunity granted by the 
Workers’ Compensation Act transforms a fully 
insured vehicle into an uninsured vehicle; and (3) 
failing to effectuate legislative intent. We affirm.

I. STIPULATED FACTS

The parties filed a Joint Stipulation of Facts. Old 
Dominion issued an automobile liability 
insurance policy (Old Dominion Policy) to Cohn 
containing liability coverage and uninsured 
motorist (UM) coverage of $100,000 per person, 
$300,000 per accident.2 Trezona is Cohn's 
daughter. Cohn and Trezona owned a 2012 Jeep, 
which was insured under the Old Dominion 
Policy. Allstate issued an automobile policy to 
Respondents with liability coverage and UM 
coverage of $250,000 per person and $500,000 
per accident (Allstate Policy).

On February 24, 2015, Connelly was riding as a 
passenger in the Jeep driven by Trezona. For 
purposes of this declaratory judgment action only, 
the parties stipulated that Trezona's negligence 
caused an accident resulting in injuries and 
damages to Connelly.

[850 S.E.2d 629]

[432 S.C. 126]

Connelly and Trezona were co-employees, both 
working within the course and scope of their 
employment with Apple One Employment Agency 
at the time of the accident. Connelly began 
receiving benefits under the South Carolina 
Workers’ Compensation Act (the Act). "Connelly 
is not legally entitled to recover damages from 
Trezona" because Trezona is immune from suit as 
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a co-employee under the exclusivity provision of 
the Act.

Connelly made a claim for damages under the 
liability and UM coverage of the Old Dominion 
Policy. Old Dominion denied the claim, relying on 
Trezona's immunity under the Act. Connelly also 
made a claim under the UM coverage of the 
Allstate Policy. Allstate denied the claim on the 
grounds the vehicle was not uninsured at the time 
of the accident, and the Act provided Connelly's 
exclusive remedy.

II. OTHER FACTS

Respondents filed this declaratory judgment 
action. Insurers answered, denying liability and 
moving for summary judgment. Respondents also 
moved for summary judgment. The court heard 
arguments on the cross-motions for summary 
judgment. By order filed October 2, 2017, the 
court granted Respondents’ motion for summary 
judgment and denied Insurers’ motions for 
summary judgment. Insurers appeal.

III. STANDARD OF REVIEW

"Because declaratory judgment actions are 
neither legal nor equitable, the standard of review 
depends on the nature of the underlying issues." 
Goldston v. State Farm Mut. Auto. Ins. Co. , 358 
S.C. 157, 166, 594 S.E.2d 511, 516 (Ct. App. 2004). 
The "determination of coverage under an 
insurance policy" is an action at law. Nationwide 
Mut. Ins. Co. v. Prioleau , 359 S.C. 238, 241, 597 
S.E.2d 165, 167 (Ct. App. 2004). In an action at 
law, tried without a jury, the appellate court will 
not disturb the trial court's findings of fact unless 
they are found to be without evidence that 
reasonably supports those findings. Id. However, 
"[w]hen an appeal involves stipulated or 
undisputed facts, an appellate court is free to 
review whether the trial court properly applied 
the law to 
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those facts." WDW Props. v. City of Sumter , 342 
S.C. 6, 10, 535 S.E.2d 631, 632 (2000).

IV. LAW/ANALYSIS

A. "Legally Entitled to Recover"

Insurers argue the trial court erred in finding 
legal entitlement to recovery is not a condition 
precedent to entitlement to UM coverage. We 
disagree.

The Allstate policy states as follows:

Insuring Agreements

If a premium is shown on the Policy 
Declarations for Uninsured 
Motorists Insurance, we will pay 
those damages that an insured 
person is legally entitled to recover 
from the owner or operator of an 
uninsured auto because of:

1. bodily injury sustained by an 
insured person; and

2. property damage.

The Old Dominion Policy similarly states, "We 
will pay damages which an ‘insured’ is legally 
entitled to recover from the owner or operator of 
an ‘uninsured motor vehicle’ because of: 1. 
"Bodily injury" ... and 2. ‘Property damage’ ...."

The South Carolina UM statute provides that a 
UM policy must "pay the insured all sums which 
he is legally entitled to recover as damages from 
the owner or operator of an uninsured motor 
vehicle ...." S.C. Code Ann. § 38-77-150 (A) (2015).

Insurers argue Connelly is precluded from 
coverage because "legally entitled to recover" 
requires Connelly to be able to maintain an action 
against Trezona and secure a judgment against 
her before receiving UM coverage. Because 
Trezona is immune from suit under the Act's 
exclusivity provision, and Connelly stipulated she 
was not legally entitled to recover from Trezona, 
Insurers argue Connelly cannot recover under the 
UM provisions of the policies.
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The trial court found "if the meaning of the 
statutory language [‘legally entitled to recover’] is 
ambiguous and simply means the insured must 
demonstrate fault on the part of the uninsured 
driver[,] then the discussion is far from over." The 
court noted the language 

[850 S.E.2d 630]

is not defined in either the 
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statute or the insurance policies. The court also 
noted a "[r]eview of decisions from other 
jurisdictions addressing similar language and 
coming to different interpretations suggest[s] 
ambiguity of this statutory language."

The trial court acknowledged the jurisdictions 
"interpreting the ‘legally entitled to recover 
language’ as a fatal obstacle" to Connelly's ability 
to collect UM benefits. See Otterberg v. Farm 
Bureau Mut. Ins. Co. , 696 N.W.2d 24, 30–31 
(Iowa 2005) (holding an insured was not legally 
entitled to recover UM benefits because the 
injuries sustained were covered under the 
workers’ compensation system); State Farm Mut. 
Auto. Ins. Co. v. Slusher , 325 S.W.3d 318, 324 
(Ky. 2010) (denying UM coverage for injuries 
resulting from a co-employee's negligent 
operation of a motor vehicle where the workers’ 
compensation law granted immunity to the co-
employee); Wachtler v. State Farm Mut. Auto. 
Ins. Co. , 835 So. 2d 23, 28 (Miss. 2003) (finding 
a claimant was not legally entitled to recover UM 
benefits from his personal insurer because he was 
not legally entitled to recover damages from his 
co-employee due to the exclusivity provision of 
the workers’ compensation statute). However, the 
court also noted other jurisdictions that "have 
interpreted the same or similar language in a 
broader vein." See Torres v. Kansas City Fire & 
Marine Ins. Co. , 849 P.2d 407, 410 (Okla. 1993) 
(finding a claimant was entitled to UM coverage 
despite a negligent co-employee's immunity 
because the coverage was intended to compensate 
an insured for a loss for which the tortfeasor is 
unable to make full compensation, and the 

insurer assumed the risk); Jenkins v. City of 
Elkins , 230 W.Va. 335, 738 S.E.2d 1, 11 (2012) 
(finding "[t]he lack of a statutory or policy 
definition for the phrase ‘legally entitled to 
recover,’ and the parties’ conflicting 
interpretation of the same" rendered the phrase 
ambiguous); id. at 14 (construing " ‘legally 
entitled to recover’ ... to mean that an insured is 
entitled to uninsured coverage merely by 
establishing fault on the part of the tortfeasor and 
the amount of the insured's damages").

The West Virginia court in Jenkins summarized 
the issue as follows:

The parties have pointed out that 
there is a split of authority on the 
meaning that should be attached to 
the phrase. Our research indicates 
that a slight majority of courts that 
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have considered the issue have 
determined that the phrase "legally 
entitled to recover," or its 
equivalent, means that an insured is 
entitled to uninsured motorist 
coverage merely by establishing 
fault on the part of the tortfeasor 
and the amount of the insured's 
damages; the tortfeasor's immunity, 
for whatever reason, does not 
prevent coverage.

738 S.E.2d at 12. The court in Jenkins continued, 
stating as follows:

[T]he existence of a tort immunity 
or other limitation on the insured's 
rights against the tortfeasor should 
not preclude claims under the 
uninsured motorist coverage on the 
ground that the insured would not 
be legally entitled to recover from 
the tortfeasor.

First, the immunity only absolves 
the defendant from liability. Since 
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the uninsured motorist insurance 
company has no relation to the 
tortfeasor and allowing an insured 
to recover uninsured motorist 
insurance benefits does not 
adversely affect any interest of the 
tortfeasor which the tort immunity 
protects, the tort immunity should 
have no effect on whether an 
insurance company providing first 
party, uninsured motorist insurance 
coverage for an individual is 
obligated to indemnify the insured.

Second, ... [t]he problem should be 
adjudicated by balancing the public 
policy interests. The uninsured 
motorist insurance statutes ... reflect 
a strong public policy in favor of 
providing indemnification for 
persons who are injured by 
uninsured motorists. Whether the 
tortfeasor is immune from litigation 
is, therefore, usually a matter of 
relatively small importance in 
regard to the indemnification of an 
insured person by an insurer .... The 
important fact is that no 
compensation is available from the 
negligent tortfeasor.

Id. at 13-14 (alterations in original) (quoting Alan 
I. Widiss & Jeffrey E. Thomas, Uninsured & 
Underinsured Motorist Insurance , § 7.14, at 532 
(2005)). Finally, the court in 

[850 S.E.2d 631]

Jenkins rejected the reasoning of jurisdictions not 
permitting recovery as inconsistent with the 
public policy behind the uninsured motorist 
statute. Id. at 13-14.

Based in part on the differing interpretations of 
"legally entitled to recover," the trial court found 
our South Carolina 
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statute is ambiguous as to the language "legally 
entitled to recover" and construed the language in 
a manner "consistent with the intent of the 
legislature ... to protect against the peril of injury 
... by an uninsured motorist ...." The court 
concluded, "[i]nterpreting the statute to require 
that plaintiffs first secure a judgment ... 
undermines the legislative intent." Thus, the court 
found "legally entitled to recover" required only 
"demonstrating fault and resulting damages," 
which Connelly satisfied as the parties stipulated 
to Trezona's fault and Connelly's damages.

We find no error in the trial court's application of 
statutory interpretation to the language "legally 
entitled to recover." In Ferguson v. State Farm 
Mutual Automobile Insurance Co. , our supreme 
court concluded coverage under a UM policy 
arose after the liability of the uninsured motorist 
had been established. 261 S.C. 96, 102, 198 S.E.2d 
522, 525 (1973) ("It is our conclusion that the 
appellant's liability under the uninsured motorist 
endorsement is contractual in nature and arises 
after the liability of the uninsured motorist has 
been established ...."). The court in Ferguson did 
not suggest procurement of a judgment was 
necessary. Id. The uninsured motorist legislation 
"is remedial in nature and is entitled to a liberal 
construction to effectuate the purpose thereof." 
Gunnels v. Am. Liberty Ins. Co. , 251 S.C. 242, 
247, 161 S.E.2d 822, 824 (1968). "[A]ny limiting 
language in an insurance contract which ha[s] the 
effect of providing less protection than made 
obligatory by the statutes is contrary to public 
policy and is of no force and effect." Ferguson , 
261 S.C. at 100, 198 S.E.2d at 524. We agree with 
the court in Jenkins and find the phrase "legally 
entitled to recover" should be "construed to mean 
that an insured is entitled to uninsured coverage 
merely by establishing fault on the part of the 
tortfeasor and the amount of the insured's 
damages." Jenkins , 738 S.E.2d at 14.

Furthermore, we find support from this court's 
opinion in Antley v. Nobel Insurance Co. , 350 
S.C. 621, 567 S.E.2d 872 (Ct. App. 2002), 
overruled in part on other grounds by Sweetser 
v. S.C. Dep't of Ins. Reserve Fund , 390 S.C. 632, 
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703 S.E.2d 509 (2010).3 Antley was injured while 
operating a truck 
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owned by his employer in an accident caused by 
an unidentified driver in Georgia. Antley , 350 
S.C. at 624, 567 S.E.2d at 873. Antley filed an 
action in Georgia seeking UM coverage under his 
personal automobile insurance policy. Id. Antley 
also claimed workers’ compensation benefits. Id. 
at 624, 567 S.E.2d at 873-74. The insurer denied 
coverage, in part arguing Antley's exclusive 
remedy was provided for under the Act. Id. The 
trial court found Antley was not excluded from 
pursuing coverage under the UM provision of the 
policy. Id. at 624, 567 S.E.2d at 874. On appeal, 
this court rejected the insurer's argument, stating 
as follows:

Our supreme court previously has 
rejected the same argument now 
advanced by [the insurer], finding 
that workers’ compensation gives an 
employee "the right to swift and 
sure compensation," while an 
employer in turn "receives 
immunity from tort actions by the 
employee." Wright v. Smallwood , 
308 S.C. 471, 475, 419 S.E.2d 219, 
221 (1992) (quoting Parker v. 
Williams & Madjanik, Inc. , 275 S.C. 
65, 70, 267 S.E.2d 524, 526 (1980) ). 
In Wright , the court went on to 
reiterate that because UM coverage 
sounds in contract, not tort, "the 
exclusivity provision of [the Act] 
does not operate to bar [a] 
contractual claim for UM benefits." 
Id.

Id. at 626, 567 S.E.2d at 874 (third alteration in 
original). We likewise find support from the 
United States District Court interpreting South 
Carolina law in Sanders v. Doe , 831 F.Supp. 886 
(S.D. Ga. 1993). The court in Sanders rejected a 
similar argument by the insurer that the plaintiff 
was barred from recovering UM benefits because 
of the exclusive 

[850 S.E.2d 632]

remedy provision of the Act. Sanders , 831 
F.Supp. at 890. The court found the following:

Workers’ compensation laws shift 
the risk of work-related injury from 
the employee to the employer but 
compromise the employee's right to 
sue at common law. The employer's 
protection from suit by the injured 
employee, however, is not so broad 
to encompass any conceivable form 
of action. Rather, workers’ 
compensation laws are intended to 
shield the employer, and any other 
statutorily-insulated entity, from 
liability in tort actions. Uninsured 
motorist coverage 
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sounds in contract. Thus, [the Act] 
does not preclude Plaintiff's 
recovery of uninsured motorist 
benefits from [the insurer].

Id. at 891 (internal citation omitted). We find no 
error by the trial court in finding Connelly was 
not precluded from recovery of UM benefits.

To the extent Insurers separately rely on the 
failure to be served with pleadings of a tort action 
against Trezona by Connelly under section 38-77-
150(B), we likewise find no error. As noted by the 
trial court, the language of section 39-77-150(B) 
does not address any requirement of filing suit 
against the at-fault driver. See § 38-77-150(B) 
(2015) ("No action may be brought under the 
uninsured motorist provision unless copies of the 
pleadings in the action establishing liability are 
served in the manner provided by law upon the 
insurer ..."). Respondents filed this declaratory 
judgment action, Insurers were served, and the 
parties stipulated to Trezona's negligence. We 
find Insurers were afforded the protection 
intended by section 38-77-150(B).

B. Uninsured Vehicle
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Insurers argue the trial court erred in finding the 
immunity granted by the Act transformed 
Trezona's insured vehicle into an uninsured 
vehicle because they denied liability, not 
coverage. We disagree.

In the parties’ Joint Stipulation of Facts, Insurers 
stipulated that "Trezona's negligence caused the 
accident and Connelly's resulting injuries and 
damages." The trial court noted the stipulation 
and found Insurers’ arguments-that they did not 
deny coverage but denied liability and Trezona's 
vehicle was therefore an insured vehicle-were 
"foreclosed" because liability could not be denied 
given the stipulations; thus, only coverage could 
be denied, and Insurers made coverage denials. 
Citing the statutory definition of an insured, the 
court next found Connelly was an "insured" under 
either policy. Connelly was a named insured 
under the Allstate Policy and she was occupying 
the Trezona vehicle as a passenger with 
permission of the owner, which made her an 
insured under the Old Dominion Policy; thus, 
Connelly was an insured under each policy.

The statutory definition of an insured is as 
follows:

[432 S.C. 133]

"Insured" means the named insured 
and, while resident of the same 
household, the spouse of any named 
insured and relatives of either, while 
in a motor vehicle or otherwise, and 
any person who uses with the 
consent, expressed or implied, of 
the named insured the motor 
vehicle to which the policy applies 
and a guest in the motor vehicle to 
which the policy applies or the 
personal representative of any of the 
above.

S.C. Code Ann. § 38-77-30(7) (2015). We find no 
error in the trial court's finding that Connelly was 
an "insured" in this case. See, e.g. , Unisun Ins. 
Co. v. Schmidt , 339 S.C. 362, 367, 529 S.E.2d 
280, 282 (2000) (determining a "vehicle [fell] 

within the plain language of the [uninsured 
motorist] statute because [the insurer] 
successfully denied liability coverage"); id. at 368, 
529 S.E.2d at 283 (finding the permissive user 
entitled to uninsured motorist coverage because 
she was injured by an uninsured motorist, the 
insurer successfully denied liability, and the 
vehicle became an uninsured motor vehicle). 
Pursuant to the stipulations, Insurers denied 
coverage rather than liability. See Kirkland v. 
Allcraft Steel Co. , 329 S.C. 389, 392, 496 S.E.2d 
624, 626 (1998) ("A stipulation is an agreement, 
admission or concession made in judicial 
proceedings by the parties thereto or their 
attorneys."); id. ("Stipulations, of course, are 
binding upon those who make them."). Thus, due 
to the immunity provided by the exclusivity 
provision of the Workers’ Compensation Act, the 
vehicle was, in effect, an uninsured vehicle, and 
Connelly is entitled to UM benefits.

[850 S.E.2d 633]

C. Legislative Intent

Insurers finally argue the trial court erred in 
failing to effectuate the legislative intent of the 
Act and the UM statutes. We disagree.

The trial court recognized the "cardinal rule of 
statutory interpretation is to ascertain and 
effectuate the intention of the legislature." The 
court also noted the purpose of the UM statutes, 
their remedial nature, and the legislative intent to 
benefit injured persons.

"The purpose of the uninsured motorist law is ‘to 
provide benefits and protection against the peril 
of injury or death by an uninsured motorist to an 
insured motorist, his 
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family, and the permissive users of his vehicle.’ " 
Schmidt , 339 S.C. at 368, 529 S.E.2d at 283 
(quoting Ferguson v. State Farm Mut. Auto. Ins. 
Co. , 261 S.C. 96, 100, 198 S.E.2d 522, 524 (1973) 
). "[T]he statute is remedial in nature, enacted for 
the benefit of the injured persons, and is to be 
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liberally construed so that the purpose intended 
may be accomplished." Nationwide Mut. Ins. Co. 
v. Smith , 376 S.C. 60, 69, 654 S.E.2d 837, 841 
(Ct. App. 2007). Our supreme court has 
distinguished between UM claims as contract 
actions, and the exclusivity provision of the Act, 
which bars tort claims. See Wright v. Smallwood , 
308 S.C. 471, 473, 419 S.E.2d 219, 220 (1992) 
(explaining governmental immunity under the 
South Carolina Tort Claims Act did not bar a 
claim against the governmental entity for UM 
benefits because UM coverage sounds in contract 
rather than tort). We find no error by the trial 
court in its application of the rules of statutory 
construction in determining the legislative intent.

V. CONCLUSION

Based on the foregoing, the order on appeal is

AFFIRMED.4

LOCKEMY, C.J., and MCDONALD, J., concur.

--------

Notes:

1 Cohn and Trezona were dismissed by consent.

2 In Respondents’ complaint, Respondents 
identify the policy as written by MSA and Old 
Dominion.

3 The court in Sweetser overruled Antley to the 
extent it did not permit an employer "to offset the 
employee's recovery under the automobile policy 
against the employee's compensation benefits ...." 
Sweetser , 390 S.C. at 637 n.5, 703 S.E.2d at 512 
n.5.

4 We decide this case without oral argument 
pursuant to Rule 215, SCACR.

--------
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